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The Principle 
of  Capacity in 
Decision-
Making
PRIANKA NAIR

ASSISTANT PROFESSOR OF 
CLINICAL LAW

BROOKLYN LAW SCHOOL 



Legal Capacity

In the context of international law, legal capacity is 
generally understood as referring to the capacity of  people 
to have rights, act on those rights and be recognized as 
having rights under the law. 

◦ Article 15 of  the Convention on the Elimination of  All Forms 
of  Discrimination Against Women: “States Parties shall 
accord to women, in civil matters, a legal capacity 
identical to that of  men and the same opportunities to 
exercise that capacity. In particular, they shall give 
women equal rights to conclude contracts and to 
administer property and shall treat them equally in all 
stages of  procedure in courts and tribunals.” 

◦ Article 12 of  the Convention on the Rights of  People with 
Disabilities:  States Parties reaffirm that persons with 
disabilities have the right to recognition everywhere as 
persons before the law



Capacity

Capacity is term commonly used to refer to the cognitive 
ability of  the person to make a decision and appreciate the 
consequences of  making the decision or failing to make that 
decision. The law frequently links legal capacity with capacity, 
and removes legal capacity from those who are assessed as not 
possessing the capacity to make decisions.

For example, Article 81.02 (b) provides as follows:

(a) The determination of incapacity shall be based on clear 
and convincing evidence and shall consist of  a determination 
that a person is likely to suffer harm because:

1. the person is unable to provide for personal needs and/or 
property management; and

2. the person cannot adequately understand and appreciate 
the nature and consequences of  such inability.



Capacity: 
Fiction rather 
than Fact 

Legal capacity and mental capacity are both 
constructs – a useful “legal fiction” that permits the 
state to “legitimately intrude” into the personal and 
property affairs of  an individual: “Legal incapacity, so 
conceived, is important precisely because a [legal] 
fiction is determined by prevailing values, knowledge, 
and even the economic and political spirit of  the 
time. . . . [The criteria or elements needed to establish 
legal incapacity are the products of  society's 
prevailing beliefs concerning individual autonomy 
and social order, tempered by the restraint of  legal 
precedent. Just as societal values and needs have 
evolved over time, so will the legal criteria for 
capacity and incapacity.”

-Charles P. Sabatino & Erica Wood, The Conceptualization of Capacity of Older Persons in Western Law, 
in Beyond Elder Law: New Directions in Law and Aging 35, 36 (Israel Doron & Ann Snoden eds., 2012)  



Ableism and 
Capacity



Ableism and 
Intersectionality

”[Intersectionality is] basically a lens, a prism, for 
seeing the way in which various forms of  
inequality often operate together and exacerbate 
each other. We tend to talk about race inequality 
as separate from inequality based on gender, 
class, sexuality or immigrant status. What’s often 
missing is how some people are subject to all of  
these, and the experience is not just the sum of  
its parts.”

- Kimberlé Crenshaw
Katy Steinmetz, She Coined the Term ‘Intersectionality’ Over 30 Years Ago. Here’s What It Means to Her 
Today, TIME (Feb 20, 2022), https://time.com/5786710/kimberle-crenshaw-intersectionality/

https://time.com/5786710/kimberle-crenshaw-intersectionality/


Parens Patriae 
and the 
Unequal 
Treatment of  
People with 
I/DD

“At English common law there was a “marked 
distinction” in the treatment accorded “idiots” 
(the mentally retarded) and “lunatics” (the 
mentally ill)…As Blackstone explained, a 
retarded person became a ward of  the King, who 
had a duty to preserve the individual's estate and 
provide him with “necessaries,” but the King 
could profit from the wardship. In contrast, the 
King was required to “provide for the custody 
and sustentation of  [the mentally ill], and 
preserve their lands and the profits of  them,” 
but the King was prohibited from profiting 
thereby.”

- Heller v Doe by Doe, 509 US 312, 326 (1993)



Buck v. Bell

“We have seen more than once that the public 
welfare may call upon the best citizens for their lives. 
It would be strange if  it could not call upon those 
who already sap the strength of  the State for these 
lesser sacrifices, often not felt to be such by those 
concerned, in order to prevent our being swamped 
with incompetence. It is better for all the world, if  
instead of  waiting to execute degenerate offspring for 
crime, or to let them starve for their imbecility, 
society can prevent those who are manifestly unfit 
from continuing their kind.”

Buck v Bell, 274 US 200, 207 (1927)



Convention on 
the Rights of  
People with 
Disabilities

Article 12

1. States Parties reaffirm that persons with 
disabilities have the right to recognition 
everywhere as persons before the law.

2. States Parties shall recognize that persons with 
disabilities enjoy legal capacity on an equal basis 
with others in all aspects of  life.

3. States Parties shall take appropriate measures 
to provide access by persons with disabilities to 
the support they may require in exercising their 
legal capacity.



International 
Covenant on 
Civil and 
Political Rights

Article 4

1 . In time of public emergency which threatens the 
life of  the nation and the existence of  which is 
officially proclaimed, the States Parties to the present 
Covenant may take measures derogating from their 
obligations under the present Covenant to the extent 
strictly required by the exigencies of  the situation… 
BUT

2. No derogation from articles …16 …. may be made 
under this provision.

Article 16

Everyone shall have the right to recognition 
everywhere as a person before the law.
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Meridian’s other so-called genuine issues
of material fact are simply statements of
its belief that it was reasonable for it to
take the risk that it could rely on the
town’s consultant to ensure that its (Me-
ridian’s) performance was in compliance
with its legal obligations.  However, in
view of the nature of Earth Tech’s contract
with the town and Earth Tech’s explicit,
written memorandum issued to Meridian,
it was neither reasonable nor justifiable
for Meridian to rely on Earth Tech’s per-
formance of its contractual obligations to
the town in ensuring that Meridian’s own
contractor complied with the requirements
of the approved subdivision plan and the
town’s rules and regulations.  See Page v.
Frazier, 388 Mass. at 66, 445 N.E.2d 148.

3. Conclusion. Under the Craig princi-
ple of reasonable reliance, a professional
employed by a town to inspect the con-
struction of a subdivision does not owe a
duty of care to a developer or its contrac-
tor with whom the professional has no
contractual relationship unless it was fore-
seeable and reasonable for the developer
or its contractor to rely on the services
provided to the town by the professional,
and the professional had actual knowledge
that the developer or its contractor was
relying on the professional’s services.  Be-
cause the record, when viewed in a light
most favorable to Meridian, fails to show a
genuine issue of material fact that would
support the application of the Craig princi-
ple, the judge’s allowance of summary
judgment was not error.9

Judgment affirmed.

,
 

 

81 Mass.App.Ct. 136

GUARDIANSHIP OF Mary MOE.1

No. 12–P–18.

Appeals Court of Massachusetts,
Norfolk.

Argued Jan. 10, 2012.

Decided Jan. 17, 2012.

Background:  Department of Mental
Health filed petition seeking to have men-
tally ill person’s parents as guardians for
purpose of consenting to the extraordinary
procedures of abortion and sterilization.
The Probate and Family Court Depart-
ment, Norfolk Division, Christina L.
Harms, J., appointed parents as guardians.
Mentally ill person appealed.

Holdings:  The Appeals Court, Grainger,
J., held that:

(1) trial court violated due process by or-
dering sterilization sua sponte and
without notice;

(2) sufficient evidence supported finding
that person was incompetent; and

(3) trial court was required to hold eviden-
tiary hearing to determine whether
person would have an abortion if she
were competent.

Reversed in part, vacated in part, and
remanded.

1. Mental Health O57

The personal decision whether to bear
or beget a child is a right so fundamental
that it must be extended to all persons,
including those who are incompetent.

9. We decline to award the appellate attorney’s
fees requested by Earth Tech.

1. A pseudonym.  See G.L. c. 112, § 12S.
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2. Abortion and Birth Control O117
 Mental Health O57

Because of the fundamental nature of
the right to decide whether to bear or
beget a child, in deciding whether a guard-
ian may consent to an abortion or steriliza-
tion on behalf of the incapacitated person,
a court applies the doctrine of substituted
judgment.

3. Constitutional Law O4340, 4450
 Mental Health O57

Trial court violated mentally ill per-
son’s due process rights, in granting peti-
tion for appointment of guardian for pur-
pose of consenting to abortion, by sua
sponte and without notice ordering that
sterilization also be performed on mentally
ill person.  U.S.C.A. Const.Amend. 14.

4. Constitutional Law O4340, 4450
 Mental Health O57

Because sterilization is the deprivation
of the right to procreate, due process re-
quires that an incompetent person be giv-
en adequate notice of the proceedings, an
opportunity to be heard in the trial court
on the issue of the ability to give informed
consent, a determination on the issue of
substituted judgment if no such ability is
found, and the right to appeal.  U.S.C.A.
Const.Amend. 14.

5. Mental Health O57
Personal rights implicated in petitions

for sterilization of an incompetent person
require a judge to exercise the utmost
care; the judge must enter detailed written
findings indicating those persuasive factors
that determine the outcome.

6. Abortion and Birth Control O117
Sufficient evidence supported trial

court’s finding that mentally ill person was
incompetent to make decision as to wheth-
er to have an abortion, such as would
support appointment of guardians to con-
sent to abortion; although finding was not

supported by person’s mistaken beliefs
that she had a daughter and that she had
previously met the trial judge, person de-
nied being pregnant, entitling trial court to
infer that person was unable to confront
the issue in a realistic manner.

7. Appeal and Error O846(6)

When a trial court’s findings do not
justify its ultimate conclusion, an appellate
court may examine the record to see if
there are elements of uncontested evi-
dence that would assist resolution of the
question to be decided.

8. Mental Health O14.1

A person may be adjudicated legally
incompetent to make some decisions but
competent to make other decisions.

9. Abortion and Birth Control O123

Trial court, in proceedings on petition
to appoint guardian for mentally ill person
for purpose of consenting to abortion, was
required to hold evidentiary hearing to
determine, under doctrine of substituted
judgment, whether person would decide to
have an abortion if she were competent.
M.G.L.A. c. 190B, § 5–306A.

10. Health O912

 Mental Health O179

In utilizing the doctrine of substituted
judgment, for purposes of making a deci-
sion on behalf of an incompetent person, a
court does not decide what is necessarily
the best decision but rather what decision
would be made by the incompetent person
if he or she were competent; if an individu-
al would, if competent, make an unwise or
foolish decision, the judge must respect
that decision, assuming the judge were
required to respect the same decision by a
competent person.  M.G.L.A. c. 190B, § 5–
306A.
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Jeffrey J. Isaacson for Department of
Mental Health.

Douglas Charles Boyer for Mary Moe.

Present:  GRAINGER, SIKORA, &
HANLON, JJ.

GRAINGER, J.

Mary Moe appeals from an order by a
judge of the Probate and Family Court
Department appointing her parents as
guardians for the purpose of consenting to
the extraordinary procedures of abortion
and sterilization.  For the reasons stated
herein, we reverse in part, vacate in part
and remand the matter for further pro-
ceedings.

S 1371. Background.  The facts are undis-
puted.  Moe, thirty-two years old, is men-
tally ill, suffering from schizophrenia
and/or schizoaffective disorder and bipolar
mood disorder.  Moe is pregnant, although
the record is unclear how long she has
been pregnant.2  She has been pregnant
twice before.  On the first occasion she
had an abortion, and on the second she
gave birth to a boy who is in the custody of
her parents.  At some point in the time
period between her abortion and the birth
of her son, Moe suffered a psychotic break,
and has been hospitalized numerous times
for mental illness.

The Department of Mental Health (de-
partment) filed a petition seeking to have
Moe’s parents appointed as temporary
guardians for purposes of consenting to an

abortion.  A probate judge appointed
counsel for Moe and conducted a hearing
at which Moe, her court-appointed attor-
ney, and counsel for the department were
present.  At the hearing Moe was asked
about an abortion and replied that she
‘‘wouldn’t do that.’’  Moe also asserted
that she was not pregnant and that she
had met the judge before, although accord-
ing to the judge, she and Moe had never
met.  Moe also erroneously stated that she
had previously given birth to a baby girl
named Nancy.3

Based on ‘‘several and substantial delu-
sional beliefs,’’ the judge found Moe incom-
petent to make a decision about an abor-
tion.  The judge appointed a guardian ad
litem (GAL) to investigate the issue of
substituted judgment, G.L. 190B, § 5–
306A, and to submit a written report.4

Additionally, at the request of Moe’s coun-
sel, the judge authorized funds for an ex-
pert to investigate and submit a report on
the necessity of the proposed abortion and
to provide expert testimony.  However, no
subsequent hearing was held, and no testi-
mony or report from the expert was re-
ceived by the judge or the parties.

The GAL submitted a report noting the
following:  In October of 2011, Moe visited
a hospital emergency room, where a test
S 138found that she was two to three months
pregnant.5  A consultation was ordered to
determine the effect on the fetus of the

2. The parties estimate that Moe may be up to
five months pregnant.

3. As stated, Moe has never given birth to a
girl;  her only child is a boy.

4. The judge also appointed a second GAL to
oppose the recommendation by the first GAL
if the first GAL concluded that Moe would
choose an abortion if she were competent.
See Matter of Jane A., 36 Mass.App.Ct. 236,
237 n. 1, 629 N.E.2d 1337 (1994).  Because

the first GAL concluded that Moe would not
choose an abortion, the requirement of a sec-
ond GAL report was not triggered.

5. Moe visited the emergency room on or
about October 15, 2011.  The department
filed a guardianship petition reasonably
promptly thereafter, on October 24, 2011.
However, a hearing on the petition was not
held until December 8, 2011, and the judicial
finding of incompetence was issued on De-
cember 9, 2011.  The order granting a guard-
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medication used to treat Moe’s mental ill-
ness.  The consulting physician deter-
mined that the risk of stopping that medi-
cation while Moe was pregnant was higher
than simply continuing the medication.
See note 7, infra.

The GAL report and the record general-
ly provide additional background.  The de-
fendant suffered a psychotic break when
she was a college student.  Thereafter, she
believed people were staring at her and
stating that she killed her baby.  She be-
comes agitated and emotional when dis-
cussing the pregnancy that ended in an
abortion.  Consistent with denying that
she is now pregnant, she refuses obstet-
rical care and testing.

Moe also states that she is ‘‘very Catho-
lic,’’ does not believe in abortion, and
would never have an abortion.  Her par-
ents, however, have stated that she is not
an ‘‘active’’ Catholic.  Moe’s parents be-
lieve that it is in the best interests of their
daughter to terminate her pregnancy.  Af-
ter investigating these facts and Moe’s de-
sires, the GAL concluded on a substituted
judgment analysis that Moe would decide
against an abortion if she were competent.

Without conducting a hearing, the judge
concluded to the contrary, notwithstanding
Moe’s expressed preferences and the rec-
ommendations 6 of the GAL. Specifically,
the judge ‘‘[credited] the facts as reported
by the GAL,’’ but found them ‘‘inconclu-

sive.’’  The judge reasoned instead that if
Moe were competent, she ‘‘would not
choose to be delusional,’’ and therefore
would opt for an abortion in order to bene-
fit from medication that otherwise S 139could
not be administered due to its effect on the
fetus.7  The judge ordered that Moe’s par-
ents be appointed as coguardians and that
Moe could be ‘‘coaxed, bribed, or even
enticed TTT by ruse’’ into a hospital where
she would be sedated and an abortion per-
formed.

Additionally, sua sponte, and without no-
tice, the judge directed that any medical
facility that performed the abortion also
sterilize Moe at the same time ‘‘to avoid
this painful situation from recurring in the
future.’’

Moe appealed to the single justice of this
court.  Because the appeal was from a
final order, we transferred the case to a
panel of the court.

[1, 2] 2. Discussion. ‘‘[T]he personal
decision whether to bear or beget a child is
a right so fundamental that it must be
extended to all persons, including those
who are incompetent.’’  Matter of Mary
Moe, 31 Mass.App.Ct. 473, 477, 579 N.E.2d
682 (1991), quoting from Matter of Moe,
385 Mass. 555, 563–564, 432 N.E.2d 712
(1982).8  Because of the fundamental na-
ture of this right, in deciding whether a
guardian may consent to an abortion or

ianship for purposes of consenting to abortion
and sterilization was not issued until January
6, 2012.  Consequently a pregnancy that was
diagnosed at approximately ten weeks was
ordered terminated at approximately twenty-
one weeks.  See G.L. c. 112, §§ 12L, 12M.

6. We do not intend to imply that the role of
the GAL is binding or greater than to make
‘‘recommendations to the court.’’  G.L. c.
190B, § 5–106(b ).  See Minehan & Kantrow-
itz, Mental Health Law § 10.18 (2007) (GAL’s
role is to ‘‘assist the court in conducting an
independent investigation’’).

7. In fact and as stated, the medical report
does not support such a determination un-
equivocally.  Rather, in the apparent context
of Moe’s pregnancy, the reporting psychiatrist
stated that the ‘‘risk of medicating this patient
is much lower than that of withdrawing medi-
cation.’’

8. For clarity we refer to the Supreme Judicial
Court decision as Matter of Moe and to the
Appeals Court decision as Matter of Mary
Moe.
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sterilization on behalf of the incapacitated
person, we apply the doctrine of substitut-
ed judgment.  See Matter of Moe, 385
Mass. at 565, 432 N.E.2d 712;  Superinten-
dent of Belchertown State Sch. v. Saikew-
icz, 373 Mass. 728, 751–752, 370 N.E.2d
417 (1977);  G.L. c. 190B, § 5–306A.

[3–5] a. Sterilization. Because sterili-
zation is the deprivation of the right to
procreate, it is axiomatic that an incompe-
tent person must be given adequate notice
of the proceedings, an opportunity to be
heard in the trial court on the issue of the
ability to give informed consent, a determi-
nation on the issue of substituted judg-
ment if no such ability is found, and the
right to appeal.  See Matter of Moe, 385
Mass. at 566, 432 N.E.2d 712.  ‘‘[P]ersonal
rights implicated in TTT petitions for steri-
lization require the judge to exercise the
utmost care TTTT  The judge must enter
detailed written findings indicating those
persuasive factors that determine S 140the
outcome’’ (Emphasis added.)  Id. at 572,
432 N.E.2d 712.  In ordering sterilization
sua sponte and without notice, the probate
judge failed to provide the basic due pro-
cess that is constitutionally required under
the Fourteenth Amendment to the United
States Constitution.  We reverse the order
directing Moe’s sterilization.

[6–8] b. Abortion. (i) Incompetency.
‘‘When the findings do not justify the ulti-
mate conclusion, an appellate court may
examine the record to see if there are
elements of uncontested evidence that
would assist resolution of the question to
be decided.’’  Matter of Jane A., 36 Mass.
App.Ct. 236, 240, 629 N.E.2d 1337 (1994),
citing Bruno v. Bruno, 384 Mass. 31, 35–
36, 422 N.E.2d 1369 (1981).  The judge
relied on several undisputed facts to deter-

mine that Moe was incompetent to decide
whether to abort the fetus.  Our examina-
tion of the record reveals only one finding
that provides evidentiary support for the
judge’s determination.  Specifically, the
fact that Moe denied her pregnancy enti-
tled the judge to infer an inability to con-
front the issue in a realistic manner.  The
other facts on which the judge relied—that
Moe believed she had a daughter or that
she had previously met the judge—do not
support a determination of incompetency
on the issue whether to terminate her
current pregnancy.  ‘‘A person may be
adjudicated legally incompetent to make
some decisions but competent to make oth-
er decisions.’’  Matter of Moe, 385 Mass.
at 567–568, 432 N.E.2d 712.9  While the
judge’s finding that Moe does not have the
capacity to decide whether to have an
abortion is not necessarily one we might
have made as a trier of fact, it has support
in the record.  Matter of Mary Moe, 31
Mass.App.Ct. at 480, 579 N.E.2d 682 (ap-
pellate court reviews decision on compe-
tency to consent to abortion to ascertain if
trial judge’s decision supported by record).

[9, 10] (ii) Substituted judgment.  As-
suming that Moe is incompetent to decide
whether to terminate her pregnancy, the
substituted judgment standard applies.
G.L. c. 190B, § 5–306A.  That standard
requires a determination whether Moe
would decide to bring the fetus to term if
she were competent.  See Matter of Moe,
385 Mass. at 565, 432 N.E.2d 712.  ‘‘In
utilizing the doctrine [of substituted judg-
ment,] the court does not decide what is
necessarily the best decision but rather
what decision would be made by the
S 141incompetent person if he or she were
competent.  ‘In short if an individual
would, if competent, make an unwise or

9. The parties do not contest Moe’s incom-
petence in connection with the need for

guardianship generally.
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foolish decision, the judge must respect
that decision,’ ’’ assuming the judge were
required to respect the same decision by a
competent person.  Ibid., quoting from
Guardianship of Roe, 383 Mass. 415, 449
n. 20, 421 N.E.2d 40 (1981).

In this context the law requires an evi-
dentiary hearing or, failing that, a finding
that ‘‘extraordinary circumstances [exist]
requiring the absence of the incapacitated
person.’’  G.L. c. 190B, § 5–306A(d ), in-
serted by St.2008, c. 521, § 9. The judge’s
findings may, however, be based exclusive-
ly on ‘‘affidavits and other documentary
evidence’’ if the judge makes an additional
finding, based on representation of coun-
sel, that there are no contested issues of
fact.  Ibid. The order here, issued without
a hearing and without any findings to sup-
port the failure to conduct a hearing, did
not comply with the conditions for its issu-
ance established by law.

We note as well that Moe’s ‘‘actual pref-
erence ‘is an important part of the substi-
tuted judgment determination.’ ’’  Matter
of Mary Moe, 31 Mass.App.Ct. at 477–478,
579 N.E.2d 682, quoting from Matter of
Moe, 385 Mass. at 570, 432 N.E.2d 712.
As stated, Moe has consistently expressed
her opposition to abortion, and the GAL
report concludes that she would continue
to do so if she were competent.

3. Conclusion. We reverse that portion
of the order requiring sterilization of Moe.

No party requested this measure, none of
the attendant procedural requirements has
been met, and the judge appears to have
simply produced the requirement out of
thin air.

We vacate that portion of the order re-
quiring Moe to undergo an abortion.  We
remand the case for a proper evidentiary
inquiry and decision on the issue of substi-
tuted judgment.  The record indicates that
a determination should ensue with all pos-
sible speed before a different judge, and
that such a determination will benefit from
an immediate examination establishing the
viability and status of the pregnancy.

We vacate that portion of the order inso-
far as it makes the appointment of the
parents as guardians conditional on the
need for them to approve an abortion
(which issue is now subject to the preced-
ing paragraph), and the order shall be
modified to S 142allow their appointment for
general purposes relating to Moe’s routine
medical care, health and welfare, including,
as appropriate, the duration, condition, and
viability of her pregnancy.

So ordered.

,
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STANDARDS OF CAPACITY

 Matter of state law, no standard definition and  there is no "bright line" 
test .

 The terms “capacity/competence” are used interchangeably. 

 Individuals may have the capacity to perform one function and not 
another and individuals lacking the capacity to manage their affairs may 
still have the ability to participate in making decisions.  Legal Capacity 
for All: Including Older Persons in the Shift from Adult Guardianship to 
Supported Decision-Making, 43 Fordham Urb. L.J. 495 (2016) 
https://ir.lawnet.fordham.edu/ulj/vol43/iss3/2

 There are more than 500 different standards for legal capacity in NY 
covering a myriad of laws.



COMPETENCE AND CAPACITY

• Testamentary Capacity looks at (1) whether the testator understood the nature and
consequences of executing a will; (2) whether she knew the nature and extent of the
property she was disposing of; and (3) whether she knew those who would be
considered the natural objects of her bounty and her relations with them. In re Estate of
Kumstar, 487 N.E.2d 271, 272 (N.Y. 1985).

• Contractual Capacity requires the (1) functional ability to engage in a transaction; (2)
actual knowledge of the matter being transacted. The general rule for determining the
“capacity” necessary to enter into a valid contract is set forth in the Restatement
(Second) of Contracts which reads: (2) A natural person who manifests assent to a
transaction has full legal capacity to incur contractual duties thereby unless he is (c)
mentally ill or defective.

• Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act
UGCOPAA_Final_2020apr3.pdf)
https://www.uniformlaws.org/search?executeSearch=true&SearchTerm=guardianship&l
=1



JURY SELECTION 
(JUD. LAW 510 )

 In order to qualify as a juror a person must: (1) be a citizen of the United States, 
and a resident of the country; (2) be not less than 18 years or age; (3) Not have 
been convicted of a felony; and (4) be able to understand and communicate in the 
English language. N.Y. JUD. LAW § 510 (McKinney 2019).

 The Commissioner of Jurors “determine[s] the qualification of a prospective juror, 
and is specifically permitted to examine a prospective juror in person “as to his or 
her competence.” N.Y. JUD. LAW (a)(b) (McKinney 2019). But competence is not 
defined.

 “At a minimum, a  juror must be able to understand all of the evidence presented, 
evaluate that evidence in a rational manner, communicate effectively with the 
other jurors during deliberations, and comprehend the applicable legal principles, 
as instructed by the court.” People v. Guzman, 555 N.E.2d 259. 261 (N.Y. 1990). 
See also People v. Montada, 671 N.Y.S.2d 62, 63 (N.Y. App. Div. 1998)  



DETERMINING CAPACITY NY 
GUARDIANSHIP

ELEMENTS

Intellectual 
disability 

Mental 
disability 

Cognitive 
impairment

Physical 
impairment 

Functional approach
MHL  Art. 81

Diagnosis Driven 
SCPA   Art. 17A

Supported Decision
MHL Art. 82



• Functional Article 81 applies to alleged incapacitated persons (“AIP”) 
• Lacking the capacity to manage “person” and/or “property”
• Cannot adequately understand and appreciate the nature and

consequences of such an inability and is likely to suffer harm as a
result. N.Y. MENTAL HYG. LAW § § 81.01, 81.02, and 81.03

• Least restrictive form of intervention
• Powers limited to an individual’s functional limitations
• Takes into account AIP’s wishes, preferences and desires
• Affords independence and self-determination to the extent the

individual is capable. N.Y. MENTAL HYG. LAW § 81.01
• Requires clear and convincing evidence (higher than “best interest”

standard which apply to SCPA Art. 17A guardianships.

GUARDIANSHIP MENTAL HYGIENE LAW
(MHL ART. 81 )



STANDARDS OF CAPACITY NY 
GUARDIANSHIP LAW

“Throughout most of our legal history, judges and litigants have utilized
unitary concepts like ‘competent’ or ‘incompetent,’ ‘sane’ or ‘insane.’ …
It is only relatively recently, however, that the law has explicitly
embraced the more nuanced view of modern psychology and psychiatry
which recognizes that an individual may be perfectly ‘competent’ in one
area, and ‘incompetent’ in another. Our legislature adopted this
functional approach to determining capacity when it enacted Article 81
of the Mental Hygiene Law in the early 1990’s.”

Hon. Kristen Booth Glenn
In re Will of Khazaneh, 15 Misc. 3d 515 (Surr. Ct. New York County
2006)



SURROGATE’S COURT PROCEDURES 
ACT (SCPA 17-A) 

 Provides guardianship over a person incapable of managing 
their affairs by reason of an intellectual disability or 
developmental disability." N.Y. SURR. CT. PROC. ACT § 1750(1). 

 Plenary guardianship - Does not allow for the exercise of 
discretion to limit or tailor the scope of guardianship. 

 Hearing not required /Assumes indefinite and in most 
cases, complete disability.

 Decision-making for the individual  is based on the “best 
interest” of the disabled individual  which is lower than 
clear and convincing evidence. In re Muller, 887 N.Y.S. 2d 
768 (Surr. Ct. Duchess County 2009)



CIVIL RIGHTS VIOLATIONS 

 Equal Protection and Due Process of People with I/DD Violates 
constitutional rights of “equal protection” and “due process” and  
Section 504 of the Rehabilitation Act of 1973 (see, Disability Rights 
New York v. 916 F.3d 129 (2d Cir. 2019)

 Article 12 of the United Nations Convention on the Rights of 
Persons with Disabilities declared that everyone, regardless of 
mental disability or cognitive impairment, is entitled to make 
decisions and have those decisions recognized under the law and 
that governments may not deprive individuals of their “legal 
capacity,” or right to make decisions and have those decisions 
recognized. Convention on the Rights of Persons with Disabilities, 
G.A. Res. 61/611, U.N. Doc. A/RES/61/611, art. 12 (Dec. 6, 2006)



SUPPORTED DECISION MAKING 
( MHL ART. 82 )

 82.03. Presumption of capacity.

 (a) For the purposes of this article, every adult shall be presumed to have the capacity to enter into a 
supported decision-making agreement, unless that adult has a legal guardian, appointed by a court of 
competent jurisdiction, whose granted authority is in conflict with the proposed supported decision-
making agreement. This presumption may be rebutted only by clear and convincing evidence.

 (b) Capacity shall include capacity with decision-making support and/or accommodations.

 (c) A diagnosis of a developmental or other disability or condition shall not constitute evidence of 
incapacity.

 (d) The manner in which an adult communicates with others shall not constitute evidence of incapacity.

 (e) Neither the execution of a supported decision-making agreement by an individual, nor the interest in or 
wish to execute a supported decision-making agreement by an individual, nor the failure of an individual to 
execute a supported decision-making agreement may be used or considered as evidence that the 
individual lacks capacity, or to deny the decision-maker benefits to which they are otherwise entitled, 
including adult protective services.

 (f) A decision-maker may make and execute a supported decision-making agreement, if the decision-
maker understands that they are making and executing an agreement with their chosen supporters and 
that they are doing so voluntarily. Guardianship to be last resort (considering all other decision-making 
alternatives) and tailored to the needs of each person (not plenary).

 (N.Y. MENTAL HYG. LAW § 82.03 (Consol., Lexis Advance through 2022 released Chapters 1-789))



WHO DECIDES? 

 “I’m Petitioning … for the Return of My Life “, 
https://www.nytimes.com/2018/12/07/nyregion/court-
appointed-guardianship-like-prison.html

 Program Compelling Outpatient Treatment for Mental Illness 
Is Working, Study Says 
https://www.nytimes.com/2013/07/30/us/program-
compelling-outpatient-treatment-for-mental-illness-is-
working-study-says.htm



RESOURCES 

 Rebekah Diller ,Legal Capacity for All: Including Older 
Persons in the Shift from Adult Guardianship to Supported 
Decision-Making, 43 Fordham Urb. L.J. 495 (2016) 
https://ir.lawnet.fordham.edu/ulj/vol43/iss3/2
 Kristin Booth Glen, Not Just Guardianship: Uncovering the 

Invisible Taxonomy Of Laws, Regulations and Decisions That Limit 
Or Deny The Right Of Legal Capacity For Persons With Intellectual 
And Developmental Disabilities. And Developmental Disabilities, 
13 Alb. Gov't L. Rev. 25, 25, n.2 (2019-2020) 

 Convention on the Rights of Persons with Disabilities, G.A. Res. 
61/611, U.N. Doc. A/RES/61/611, art. 12 (Dec. 6, 2006)

 www.nycourts.gov/ip/gfs/ScpaArticle17-A.pdf
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Supported Decision-Making (SDM) and 
Human Rights: The Starting Point

 Guardianship removes all of a person’s legal and civil 
rights

 Guardianship is based on some finding of lack of 
“capacity”, usually conflated with “mental” capacity, 
whether diagnosis driven or “functional assessment”

 Particular guardianship laws are overlaid by 
constitutional and statutory imperatives of “least 
restrictive alternative” (Supreme Court, NY Court of 
Appeals, Second Department case law; Art. 82); and 
“most inclusive setting” (Olmstead)



Limitations of this lens
 The focus is on what a person can’t do
 The assessment looks at the person “on their own” 

although this is not the way anyone makes decisions
 An underlying premise is that “normal”, neurotypical 

people make “rational” decisions but neurodiverse 
people do not/cannot

 This premise has now been rebutted by mountains of 
research/evidence from, e.g. neuroscience and 
behavioral economics (e.g.3 recent Nobel Prize 
winners)

 It often leads to unnecessary guardianship and loss 
of fundamental rights 



Human Rights: A better (or at 
least useful) Lens
The starting point is that everyone has the right to make 
their own decisions and have them legally recognized
This is not a rebuttable presumption
The existence–and recognition– of rights carries with it 
a corresponding obligation by government to provide 
the supports necessary to enable their citizens to 
exercise that right
So the question to be asked is not, “What can’t this 
person do” but
“What would it take to enable them to do 
it?” 



How the HR lens applies here
 We already name and utilize supports where people 

with I/DD or cognitive decline are not able to make 
decisions about: Rep payee, SNTs; ABLE accounts, 
etc., and the law recognizes them as “less restrictive 
alternatives” to guardianship 

 Applying the “least restrictive alternative” standard, 
to life decisions (where to live, work, with whom to 
associate, whether to arry, etc.) ask, “What supports 
would this person need to be able to make their own 
decisions instead of having someone else make 
those decisions for them?

 Which brings us to….. 



Supported Decision-Making

 What is it?
 Where does it come from?
 What is happening in NY about SDM?
 How is SDM relevant to, and a resource 

for, practice?  



What Is Supported Decision-
making?
 Supported decision-making (SDM) is “a 

series of relationships, practices, 
arrangements and agreements of more or 
less formality and intensity designed to assist 
an individual with a disability to make and 
communicate to others decisions about the 
individual’s life.”
– Robert Dinerstein



Where does SDM come from?

 Our common experience of how 
everyone makes decisions

 The human right of every person to 
make her/his own decisions regardless 
of disability 



Components of Decision-
Making/Kinds of Support
 Gathering necessary information
 Understanding that information
 Identifying possibilities and alternatives
 Understanding consequences
 Weighing alternatives (“Deciding”)
 Communicating the decision to others
 Helping to implement the decision



Thinking about the variables in 
the broad definition of SDM
 Relationships, arrangements practices
 Degrees of formality and intensity
 Persons with disabilities that result is 

diminished capacity:intellectual and 
developmental; psychosocial; cognitive 
decline and dementia; traumatic brain 
injury (TBI)

 Kinds of decisions



SDM facilitation model as one practice, 
with one degree of formality, for one 
group of PWDD
 Fairly robustly developed for persons with intellectual and 

developmental disabilities based on pilots around the world 
inspired/incentivized by the UN Convention on the Rights of 
Persons with Disabilities (CRPD)

 In NY, beginning in 2016, SDMNY developed and piloted a 3-
phase facilitation process that has enrolled more than 150 
“Decision-Makers” and trained more than 200 volunteer 
facilitators

 Trained facilitators, under the supervision of mentors, work with 
the person with I/DD (the “Decision-Maker” or DM) (Phase 1); the 
DM and their chosen supporters (Phase 2); to negotiate and 
finalize a Supported Decision-Making Agreement (SDMA) 
(Phase 3)



SDMNY Facilitation: What it Is
 It is: utilizing trained facilitators to assist the parties in 

creating a process for the way in which the DM will 
make decisions (including delineating the areas in 
which the DM wants/needs support, the kinds of 
support desired, and the  trusted persons in their lives 
who will give that support) going forward, hopefully for 
many years, after the facilitation is completed.

 It is: describing and formalizing that process in a 
Supported Decision-Making Agreement (SDMA), 
which  may, if pending SDMA legislation passes, 
prevent discrimination against the person because of 
concerns about their legal capacity  



Limitations on What We’ve Done 
and Learned So Far
 SDM may not work for people with the most severe 

impairments
 Many people have no natural support networks or 

viable supporters
 The facilitation model that works for people with I/DD 

is not directly transferable to other groups
 Pilot projects around the world have mainly focused 

on PWIDDs, with much less attention to people with 
psychosocial disabilities and virtually none on older 
persons with cognitive decline, dementia, etc.



Importance for Older Persons with 
Cognitive Decline and/or Dementia
 However worthwhile and valuable what comes in the future may 

be…it will not include greater freedom or autonomy. When 
freedom is curtailed in early dementia, it is final chances that are 
being foregone, not first chances with plenty of second chances 
to come. These are the last times something will be attempted 
or done, and perhaps it is a recognition of this, however dimmed 
by disease, that makes the desire to do something so curiously 
linger, even intensify, after the physical or mental capacity to do 
it safely has begun to slip away.

Bruce Jennings, Freedom Fading: On Dementia, Best Interests and Public 
Safety,35 Ga. L. Rev. 593, 609 (2001)
–



CRPD Article 12

1. States Parties reaffirm that persons with 
disabilities have the right to recognition 
everywhere as persons before the law.

2. States Parties shall recognize that persons 
with disabilities enjoy legal capacity on an 
equal basis with others in all aspects of life. 

3. States Parties shall take appropriate 
measures to provide access by persons with 
disabilities to the support they may require 
in exercising their legal capacity.



Legal Capacity Defined

 “legal capacity includes the ‘capacity to act’
intended as the capacity [capability?] and
power to engage in a particular 
undertaking or transaction to maintain a 
particular status or relationship with another 
individual, and more in general to create, 
modify or extinguish legal relationships”
Background Paper on Legal Capacity—Office of the High 
Commissioner for Human Rights



CRPD Art. 12(4)
4.States Parties shall ensure that all measures that relate to the 
exercise of legal capacity provide for appropriate and effective 
safeguards to prevent abuse in accordance with international 
human rights law. Such safeguards shall ensure that measures 
relating to the exercise of legal capacity respect the rights, will 
and preferences of the person, are free of conflict of interest and 
undue influence, are proportional and tailored to the person’s 
circumstances, apply for the shortest time possible and are subject 
to regular review by a competent, independent and impartial 
authority or judicial body. The safeguards shall be proportional to 
the degree to which such measures affect the person’s rights and 
interests. (emphasis added)



 Article 19 guarantees a right to live in the 
community in a place of one’s choosing

 CRPD General Principles:
(3) Respect for inherent dignity, individual 
autonomy including the freedom to make 
one’s own choices…
Project Guardianship describes itself as “a 
program centered on human dignity” 

Project Guardianship already actively 
advances human rights and principles 
enumerated in the CRPD



Why is SDM important for 
Project Guardianship
 It aligns with PG’s Mission Statement
“Project Guardianship was founded to create a 
solution to the injustices in the guardianship 
system. We designed and demonstrated a 
working model of providing guardianship that 
maximizes autonomy and engages the client in 
decision-making.”



But also, an extraordinary 
opportunity
 It’s not enough (or fiscally feasible) to make 

guardianship much better
– As PG recognizes in its Strategic Plan, “Project Guardianship’s goal 

is to reduce the overall need for guardianship and, when all else fails, to 
ensure that those who require guardianship are supported by high-
performing guardians who have the resources to provide person-centered 
care that promotes autonomy and guarantees the least restrictive setting 
possible.”(emphasis added)

 So how, with the unique resource you present, could 
you contribute to developing and pilot the supports 
necessary to make SDM work as an effective, viable 
“less restrictive alternative” to guardianship?   



Some useful resources

 The SDMNY website
 The UN Convention on the Rights of 

people with Disabilities
 Decision-Make Jessica speaks about 

SDM and SDMNY facilitation
 Rebekah Diller’s article on SDM and 

older persons
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