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N.Y. Legislative (LEG) CHAPTER 32, ARTICLE 4-A, LAW REVISION COMMISSION

SECTION 70

Commission created; terms and qualifications of members

§ 70. Commission created; terms and qualifications of members. A law revision commission is
hereby created, to consist of the chairman of the committees on the judiciary and codes of the
senate and assembly, ex-officio, and five additional members, to be appointed by the

governor. The members first appointed by the governor shall be appointed for such terms that the
term of one member will expire on each succeeding thirty-first day of December. The term of a
member thereafter appointed, except to fill a vacancy occurring otherwise than by

expiration of term, shall be five years from the expiration of the term of his predecessor. A
vacancy in the office of a member appointed by the governor occurring otherwise than by
expiration of term, shall be filled by the governor for the remainder only of the term.

Upon making the original appointments, the governor shall designate one of the appointed
members as chairman of the commission. Upon the appointment of a successor to the chairman
of the commission, the governor shall designate such successor or other member of the
commission as chairman.

Four members appointed by the governor shall be attorneys and counselors
at law, admitted to practice in the courts of this state, and at least

two of them shall be members of law faculties of universities or law
schools within the state recognized by the board of regents of the state

of New York.

SECTION 71

Expenses; employees

§ 71. Expenses; employees. Each of the members of the commission appointed by the governor
shall receive necessary expenses incurred in the performance of official duty. The commission
may appoint such employees as may be needed, prescribe their duties, and fix their compensation
within the amount appropriated for the commission.

SECTION 72

Purposes of commission

§ 72. Purposes of commission. It shall be the duty of the law revision

commission:

1. To examine the common law and statutes of the state and current judicial decisions for the
purpose of discovering defects and anachronisms in the law and recommending needed reforms.

2. To receive and consider proposed changes in the law recommended by the American law
institute, the commissioners for the promotion of uniformity of legislation in the United States,
any bar association or other learned bodies.

3. To receive and consider suggestions from judges, justices, public officials, lawyers and the
public generally as to defects and anachronisms in the law.



NJ Rev Stat § 1:12A-1. Law Revision Commission
There is created in the Legislative Branch of State Government a commission to be
known as the New Jersey Law Revision Commission.

NJ Rev Stat § 1:12A-2. Membership

The commission shall consist of:

a. The chairman of the Senate Judiciary Committee, or its successor, who shall serve
while chairman of that committee;

b. The chairman of the Assembly Judiciary, Law, Public Safety and Defense Committee,
or its successor, who shall serve while chairman of that committee;

c. The Deans, or their designees, of Rutgers Law School, Newark; Rutgers Law School,
Camden; and Seton Hall Law School; and

d. Four attorneys admitted to the practice of law in this State, two to be appointed by the
President of the Senate, no more than one of whom shall be of the same political party,
and two to be appointed by the Speaker of the General Assembly, no more than one of
whom shall be of the same political party.

NJ Rev Stat § 1:12A-3. Term of office

Of the members of the commission first appointed, two shall be appointed for terms of
four years and two for terms of five years. Thereafter, members shall be appointed for
terms of five years. Members shall serve until the appointment and qualification of their
successors.

NJ Rev Stat § 1:12A-4. Vacancies
Vacancies shall be filled for the unexpired terms in the same manner as the original
appointments were made.

NJ Rev Stat § 1:12A-5. Compensation; expenses

Members of the commission shall not receive any compensation, but they shall be reimbursed for
expenses incurred in the performance of their duties.

NJ Rev Stat § 1:12A-6. Chairman
The commission shall elect one member thereof as chairman, who shall serve for a term of two
years.

NJ Rev Stat § 1:12A-7. Personnel

The commission may appoint employees and consultants as may, in its judgment, be necessary,
prescribe their qualifications and duties, and fix their compensation within the availability of
amounts appropriated for that purpose.
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NJ Rev Stat § 1:12A-8. Powers and duties

The commission shall promote and encourage the clarification and simplification of the law of
New Jersey and its better adaption to present social needs, secure the better administration of
justice and carry on scholarly legal research and work. It shall further be the duty of the
commission to:

a. Conduct a continuous examination of the general and permanent statutory law of this State and
the judicial decisions construing it, for the purpose of discovering defects and anachronisms
therein, and to prepare and submit to the Legislature, from time to time, legislative bills designed
to

(1) Remedy the defects,

(2) Reconcile conflicting provisions found in the law, and

(3) Clarify confusing and excise redundant provisions found in the law;

b. Carry on a continuous revision of the general and permanent statute law of the State, in a
manner so as to maintain the general and permanent statute law in revised, consolidated and
simplified form under the general plan and classification of the Revised Statutes and the New
Jersey Statutes;

c. Receive and consider suggestions and recommendations from the American Law Institute, the
National Conference of Commissioners on Uniform State Laws, and other learned bodies and
from judges, public officials, bar associations, members of the bar and from the public generally,
for the improvement and modification of the general and permanent statutory law of the State,
and to bring the law of this State, civil and criminal, and the administration thereof, into harmony
with modern conceptions and conditions; and

d. Act in cooperation with the Legislative Counsel in the Office of Legislative Services, to effect
improvements and modifications in the general and permanent statutory law pursuant to its
duties set forth in this section, and submit to the Legislative Counsel and the Division for their
examination such drafts of legislative bills as the commission shall deem necessary to effectuate
the purposes of this section.

NJ Rev Stat § 1:12A-9. Annual report
The commission shall report annually to the Legislature on or before February first in each year.
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SYNOPSIS

Requires New Jersey Law Revision Commission to identify statutes containing racially discriminatory
language.

CURRENT VERSION OF TEXT

As introduced.



An Act concerning the duties of the New Jersey Law Revision Commission and amending P.L..1985,

c.498.

Be It Enacted by the Senate and General Assembly of the State of New Jersey:

1. Section 8 of P.L..1985, c.498 (C.1:12A-8) is amended to read as follows:

8. The commission shall promote and encourage the clarification and simplification of the law of New
Jersey and its better adaption to present social needs, secure the better administration of justice and carry

on scholarly legal research and work. It shall further be the duty of the commission to:

a. Conduct a continuous examination of the general and permanent statutory law of this State and the
judicial decisions construing it, for the purpose of discovering defects, racially discriminatory language,
and anachronisms therein, and to prepare and submit to the Legislature, from time to time, legislative bills

designed to:

(1) Remedy the defects,

(2) Reconcile conflicting provisions found in the law, and

(3) Clarify confusing and excise redundant provisions found in the law;

b. Carry on a continuous revision of the general and permanent statute law of the State, in a manner so as
to maintain the general and permanent statute law in revised, consolidated and simplified form under the

general plan and classification of the Revised Statutes and the New Jersey Statutes;

c. Receive and consider suggestions and recommendations from the American Law Institute, the National
Conference of Commissioners on Uniform State Laws, and other learned bodies and from judges, public
officials, bar associations, members of the bar and from the public generally, for the improvement and
modification of the general and permanent statutory law of the State, and to bring the law of this State,
civil and criminal, and the administration thereof, into harmony with modern conceptions and conditions;

and

d. Act in cooperation with the Legislative Counsel in the Office of Legislative Services, to effect
improvements and modifications in the general and permanent statutory law pursuant to its duties set
forth in this section, and submit to the Legislative Counsel and the Division for their examination such
drafts of legislative bills as the commission shall deem necessary to effectuate the purposes of this

section.



(cf: P.L.1985, c.498, 5.8)



2. This act shall take effect immediately.

STATEMENT

This bill requires the New Jersey Law Revision Commission (NJLRC) to identify racially discriminatory
laws and propose ways in which those laws could be amended or repealed. Currently, the NJLRC is
required to undertake a continuous examination of New Jersey statutory law in order to ensure it is
properly adapted to present social needs and secures better administration of justice. Specifically, the
commission identifies defective, anachronistic, redundant, or conflicting provisions and recommends to
the Legislature ways these issues can be remedied. The commission also receives and considers
recommendations from the public, government officials, and academic organizations on ways in which
the laws of this state can be harmonized with modern concepts and conditions. In light of this preexisting

statutory mandate, the commission is uniquely qualified for this new task.

Historically, both northern and southern states passed laws with the purpose and effect of discriminating
against people of color. New Jersey was no exception to this phenomenon as it was the first northern state
to restrict the vote to white men and became the last northern state to abolish slavery. Although race
relations have dramatically improved since the Civil Rights Movement, there is still more that can be
done to ensure all citizens are treated equally under the law. While many racially discriminatory laws
have been repealed by the Legislature or invalidated by subsequent court decisions, more of these

problematic laws may still be a part of New Jersey’s statutory code.

For these reasons, a continuous effort to identify and propose ways in which these laws can be amended
or repealed is one way historic wrongs can be corrected to ensure a better future for all citizens regardless

of their race.
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A MINISTRY OF JUSTICE

THE courts are not helped as they could and ought to be in the adaptation of law to justice. The
reason they are not helped is because there is no one whose business it is to give warning that
help is needed. Time was when the remedial agencies, though inadequate, were at least in our
own hands. Fiction and equity were tools which we could apply and fashion for ourselves. The
artifice was clumsy, but the clumsiness was in some measure atoned for by the skill of the
artificer. Legislation, supplanting fiction and equity, has multiplied a thousand fold the power
and capacity of the tool, but has taken the use out of our own hands and put it in the hands of
others. The means of rescue are near for the worker in the mine. Little will the means avail
unless lines of communication are established between the miner and his rescuer. We must have
a courier who will carry the tidings of distress to those who are there to save when signals reach
their ears. To-day courts and legislature work in separation and aloofness. The penalty is paid
both in the wasted effort of production and in the lowered quality of the product. On the one
side, the judges, left to fight against anachronism and injustice by the methods of judge-made
law, are distracted by the conflicting promptings of justice and logic, of consistency and mercy,
and the output of their labors bears the tokens of the strain. On the other side, the legislature,
informed only casually and intermittently of the needs and problems of the courts, without
expert or responsible or disinterested or systematic *114 advice as to the workings of one rule or
another, patches the fabric here and there, and mars often when it would mend. Legislature and
courts move on in proud and silent isolation. Some agency must be found to mediate between
them.

This task of mediation is that of a ministry of justice. The duty must be cast on some man or
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group of men to watch the law in action, observe the manner of its functioning, and report the
changes needed when function is deranged. The thought is not a new one. Among our own
scholars, it has been developed by Dean Pound with fertility and power.' Others before him, as
he reminds us, had seen the need, and urged it. Bentham made provision for such a ministry in
his draft of a Constitutional Code.> Lord Westbury renewed the plea.” Only recently, Lord
Haldane has brought it to the fore again.* “There is no functionary at present who can properly
be called a minister responsible for the subject of Justice.” “We are impressed by the
representations made by men of great experience, such as the President of the Incorporated Law
Society, as to the difficulty of getting the attention of the government to legal reform, and as to
the want of contact between those who are responsible for the administration of the work of the
Commercial Courts and the mercantile community, and by the evidence adduced that the latter
are, in consequence and progressively, withdrawing their disputes from the jurisdiction of the
Courts.” In countries of continental Europe, the project has passed into the realm of settled
practice. Apart from these precedents and without thought of them, the need of such a ministry,
of some one to observe and classify and criticize and report, has been driven home to me with
steadily growing force through my own work in an appellate court. 1 have seen a body of judges
applying a system of case law, with powers of innovation cabined and confined. The main lines
are fixed by precedents. New lines may, indeed, be run, new courses followed, when precedents
are lacking. Even then, distance and direction are guided by mingled considerations of *115
logic and analogy and history and tradition which moderate and temper the promptings of policy
and justice. I say this, not to criticize, but merely to describe. I have seen another body, a
legislature, free from these restraints, its powers of innovation adequate to any need,
preoccupied, however, with many issues more clamorous than those of courts, viewing with
hasty and partial glimpses the things that should be viewed both steadily and whole. I have
contrasted the quick response whenever the interest affected by a ruling untoward in results had
some accredited representative, especially some public officer, through whom its needs were
rendered vocal. A case involving, let us say, the construction of the Workmen’s Compensation
Law, exhibits a defect in the statutory scheme. We find the Attorney General at once before the
legislature with the request for an amendment. We cannot make a decision construing the tax
law or otherwise affecting the finances of the state without inviting like results. That is because
in these departments of the law, there is a public officer whose duty prompts him to criticism
and action. Seeing these things, I have marveled and lamented that the great fields of private
law, where justice is distributed between man and man, should be left without a caretaker. A
word would bring relief. There is nobody to speak it.

For there are times when deliverance, if we are to have it — at least, if we are to have it with
reasonable speed — must come to us, not from within, but from without. Those who know best
the nature of the judicial process, know best how easy it is to arrive at an impasse. Some judge, a
century or more ago, struck out upon a path. The course seemed to be directed by logic and
analogy. No milestone of public policy or justice gave warning at the moment that the course
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was wrong, or that danger lay ahead. Logic and analogy beckoned another judge still farther.
Even yet there was no hint of opposing or deflecting forces. Perhaps the forces were not in
being. At all events, they were not felt. The path went deeper and deeper into the forest.
Gradually there were rumblings and stirrings of hesitation and distrust, anxious glances were
directed to the right and to the left, but the starting point was far behind, and there was no other
path in sight.

Thus, again and again, the processes of judge-made law bring judges to a stand that they would
be glad to abandon if an outlet could be gained. It is too late to retrace their steps. At all events,
*116 whether really too late or not, so many judges think it is that the result is the same as if it
were. Distinctions may, indeed, supply for a brief distance an avenue of escape. The point is at
length reached when their power is exhausted. All the usual devices of competitive analogies
have finally been employed without avail. The ugly or antiquated or unjust rule is there. It will
not budge unless uprooted. Execration is abundant, but execration, if followed by submission, is
devoid of motive power. There is need of a fresh start; and nothing short of a statute, unless it be
the erosive work of years, will supply the missing energy. But the evil of injustice and
anachronism is not limited to cases where the judicial process, unaided, is incompetent to gain
the mastery. Mastery, even when attained, is the outcome of a constant struggle in which logic
and symmetry are sacrificed at times to equity and justice. The gain may justify the sacrifice; yet
it is not gain without deduction. There is an attendant loss of that certainty which is itself a
social asset. There is a loss too of simplicity and directness, an increasing aspect of unreality, of
something artificial and fictitious, when judges mask a change of substance, or gloss over its
importance, by the suggestion of a consistency that is merely verbal and scholastic. Even when
these evils are surmounted, a struggle, of which the outcome is long doubtful, is still the price of
triumph. The result is to subject the courts and the judicial process to a strain as needless as it is
wearing. The machinery is driven to the breaking point; yet we permit ourselves to be surprised
that at times there is a break. Is it not an extraordinary omission that no one is charged with the
duty to watch machinery or output, and to notify the master of the works when there is need of
replacement or repair?

In all this, I have no thought to paint the failings of our law in lurid colors of detraction. I have
little doubt that its body is for the most part sound and pure. Not even its most zealous advocate,
however, will assert that it is perfect. I do not seek to paralyze the inward forces, the “indwelling
and creative” energies,’ that make for its development and growth. My wish is rather to release
them, to give them room and outlet for healthy and unhampered action. The statute that will do
this, first in one field and then in others, is something different from a code, though, as statute
follows statute, the material may be given from which in time, a *117 code will come.
Codification is, in the main, restatement. What we need, when we have gone astray, is change.
Codification is a slow and toilsome process, which, if hurried, is destructive. What we need is
some relief that will not wait upon the lagging years. Indeed, a code, if completed, would not
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dispense with mediation between legislature and judges, for code is followed by commentary
and commentary by revision, and thus the task is never done. “As in other sciences, so in
politics, it is impossible that all things should be precisely set down in writing; for enactments
must be universal, but actions are concerned with particulars.”® Something less ambitious, in any
event, is the requirement of the hour. Legislation is needed, not to repress the forces through
which judge-made law develops, but to stimulate and free them. Often a dozen lines or less will
be enough for our deliverance. The rule that is to emancipate is not to imprison in particulars. It
is to speak the language of general principles, which, once declared, will be developed and
expanded as analogy and custom and utility and justice, when weighed by judges in the balance,
may prescribe the mode of application and the limits of extension. The judicial process is to be
set in motion again, but with a new point of departure, a new impetus and direction. In breaking
one set of shackles, we are not to substitute another. We are to set the judges free.

I have spoken in generalities, but instances will leap to view. There are fields, known to us all,
where the workers in the law are hampered by rules that are outworn and unjust. How many
judges, if they felt free to change the ancient rule, would be ready to hold to-day that a contract
under seal may not be modified or discharged by another and later agreement resting in parol?’
How many would hold that a deed, if it is to be the subject of escrow, must be delivered to a
third person, and not to the grantee?* How many would hold that a surety is released,
irrespective of resulting damage, if by agreement between principal and creditor the time of
payment of the debt is extended for a single day?'' How many would hold that a release of one
joint tortfeasor is a release also of the others? How many would not prefer, instead *118 of
drawing some unreal distinction between releases under seal and covenants not to sue,” to
extirpate, root and branch, a rule which is to-day an incumbrance and a snare? How long would
Pinnel’s case” survive if its antiquity were not supposed to command the tribute of respect?
How long would Dumpor’s case'* maintain a ghostly and disquieting existence in the ancient
byways of the law?

I have chosen extreme illustrations as most likely to command assent. I do not say that judges
are without competence to effect some changes of that kind themselves. The inquiry, if pursued,
would bring us into a field of controversy which it is unnecessary to enter. Whatever the limit of
power, the fact stares us in the face that changes are not made. But short of these extreme
illustrations are others, less glaring and insistent, where speedy change is hopeless unless
effected from without. Sometimes the inroads upon justice are subtle and insidious. A spirit or a
tendency, revealing itself in a multitude of little things, is the evil to be remedied. No one of its
manifestations is enough, when viewed alone, to spur the conscience to revolt. The mischief is
the work of a long series of encroachments. Examples are many in the law of practice and
procedure.” At other times, the rule, though wrong, has become the cornerstone of past
transactions. Men have accepted it as law, and have acted on the faith of it. At least, the
possibility that some have done so, makes change unjust, if it were practicable, without saving
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vested rights. Illustrations again may be found in many fields. A rule for the construction of
wills established a presumption that a gift to issue is to be divided, not per stirpes, but per
capita.'” The courts denounced and distinguished, but were unwilling to abandon.”” In New
York, a statute has at last *119 released us from our bonds,'® and we face the future unashamed.
Still more common are the cases where the evil is less obvious, where there is room for
difference of opinion, where some of the judges believe that the existing rules are right, at all
events where there is no such shock to conscience that precedents will be abandoned, and what
was right declared as wrong. At such times there is need of the detached observer, the skilful
and impartial critic, who will view the field in its entirety, and not, as judges view it, in isolated
sections, who will watch the rule in its working, and not, as judges watch it, in its making, and
who viewing and watching and classifying and comparing, will be ready, under the
responsibility of office, with warning and suggestion.

I note at random, as they occur to me, some of the fields of law where the seeds of change, if
sown, may be fruitful of results. Doubtless better instances can be chosen. My purpose is, not
advocacy of one change or another, but the emphasis of illustration that is concrete and specific.

It i1s a rule in some jurisdictions that if A sends to B an order for goods, which C, as the
successor to B’s business, takes it on himself to fill, no action at the suit of C will lie either for
the price or for the value, if A in accepting the goods and keeping them believed that they had
been furnished to him by B, and this though C has acted without fraudulent intent.” I do not say
that this is the rule everywhere. There are jurisdictions where the question is still an open one.
Let me assume, however, a jurisdiction where the rule, as I have stated it, prevails, or even one
where, because the question is unsettled, there is a chance that it may prevail. A field would
seem to be open for the declaration by the lawmakers of a rule less in accord, perhaps, with the
demands of a “jurisprudence of conceptions,”” but more in accord with those of morality and
justice. Many will prefer to turn to the principle laid down in the French Code Civil:

*120 “L’erreur n’est une cause de nullit¢ de la convention que lorsqu’elle tombe sur la
substance méme de la chose qui en est I’objet. Elle n’est point une cause de nullité, lorsqu’elle
ne tombe que sur la personne avec laquelle on a intention de contracter, a. moins que la
considération de cette personne ne soit la cause principale de la convention.”

Much may be said for the view that in the absence of bad faith, there should be a remedy in
quasi contract.?

It is a rule which has grown up in many jurisdictions and has become “a common ritual”> that
municipal corporations are liable for the torts of employees if incidental to the performance or
non-performance of corporate or proprietary duties, but not if incidental to the performance or
non-performance of duties public or governmental. The dividing line is hard to draw.
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“Building a drawbridge, maintaining a health department, or a charitable institution, confining
and punishing criminals, assaults by policemen, operating an elevator in a city hall, driving an
ambulance, sweeping and cleaning streets, have been held governmental acts. Sweeping and
cleaning streets, street lighting, operating electric light plants, or water works, maintaining
prisons, have been held private functions.”*

The line of demarcation, though it were plainer, has at best a dubious correspondence with any
dividing line of justice. The distinction has been questioned by the Supreme Court of the United
States.> It has been rejected recently in Ohio.? In many jurisdictions, however, as, for example
in New York, it is supported by precedent so inveterate that the chance of abandonment is small.
I do not know how it would fare at the hands of a ministry of justice. Perhaps such a ministry
would go farther, and would wipe out, not merely the exemption of municipalities, but the
broader exemption of the state.”” At least there is a field for inquiry, if not for action.

It is a rule of law that the driver of an automobile or other vehicle who fails to look or listen for
trains when about to cross a railroad, is guilty of contributory negligence, in default, at least,
*121 of special circumstances excusing the omission. I find no fault with that rule. It is
reasonable and just. But the courts have in some jurisdictions gone farther. They have held that
the same duty that rests upon the driver, rests also upon the passenger.”® The friend whom I
invite to ride with me in my car, and who occupies the rear seat beside me, while the car is in the
care of my chauffeur, is charged with active vigilance to watch for tracks and trains, and is
without a remedy if in the exuberance of jest or anecdote or reminiscence, he relies upon the
vigilance of the driver to carry him in safety. I find it hard to imagine a rule more completely
unrelated to the realities of life. Men situated as the guest in the case I have supposed, do not act
in the way that this rule expects and requires them to act. In the first place, they would in almost
every case make the situation worse if they did; they would add bewilderment and confusion by
contributing multitude of counsel. In the second place, they rightly feel that, except in rare
emergencies of danger known to them, but unknown to the driver, it is not their business to do
anything. The law in charging them with such a duty has shaped its rules in disregard of the
common standards of conduct, the every-day beliefs and practices, of the average man and
woman whose behavior it assumes to regulate. We must take a fresh start. We must erect a
standard of conduct that realists can accept as just. Other fields of the law of negligence may be
resurveyed with equal profit. The law that defines or seeks to define the distinction between
general and special employers is beset with distinctions so delicate that chaos is the
consequence. No lawyer can say with assurance in any given situation when one employment
ends and the other begins. The wrong choice of defendants is often made, with instances, all too
many, in which justice has miscarried.

[llustrations yet more obvious are at hand in the law of evidence. Some of its rules are so
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unwieldy that many of the simplest things *122 of life, transactions so common as the sale and
delivery of merchandise, are often the most difficult to prove. Witnesses speaking of their own
knowledge must follow the subject-matter of the sale from its dispatch to its arrival. I have been
told by members of the bar that claims of undoubted validity are often abandoned, if contested,
because the withdrawal of the necessary witnesses from the activities of business involves an
expense and disarrangement out of proportion to the gain. The difficulty would be lessened if
entries in books of account were admissible as prima facie evidence upon proof that they were
made in the usual course of business. Such a presumption would harmonize in the main with the
teachings of experience. Certainly it would in certain lines of business, as, e. g., that of banking,
where irregularity of accounts is unquestionably the rare exception. Even the books of a bank
are not admissible at present without wearisome preliminaries.”” In England, the subject has for
many years been regulated by statute.” Something should be done in our own country to
mitigate the hardship. “The dead hand of the common-law rule ... should no longer be applied to
such cases as we have here.”!

We are sometimes slow, I fear, while absorbed in the practice of our profession, to find inequity
and hardship in rules that laymen view with indignation and surprise. One can understand why
this is so. We learned the rules in youth when we were students in the law schools. We have
seen them reiterated and applied as truths that are fundamental and almost axiomatic. We have
sometimes even won our cases by invoking them. We end by accepting them without question
as part of the existing order. They no longer have the vividness and shock of revelation and
discovery. There is need of conscious effort, of introspective moods and moments, before their
moral quality addresses itself to us with the same force as it does to others. This is at least one
reason why the bar has at times been backward in the task of furthering reform. A recent study
of the Carnegie Foundation for the Advancement of Teaching deals with the subject of training
for the public profession of the law.*> Dr. Pritchett says in his preface:*

*123 “There is a widespread impression in the public mind that the members of the legal
profession have not, through their organizations, contributed either to the betterment of legal
education or to the improvement of justice to that extent which society has the right to expect.”

The Centennial Memorial Volume of Indiana University contains a paper by the Dean of the
Harvard Law School on the Future of Legal Education.**

“So long as the leaders of the bar,” he says,” “do nothing to make the materials of our legal
tradition available for the needs of the twentieth century, and our legislative lawmakers, more
zealous than well instructed in the work they have to do, continue to justify the words of the
chronicler — ‘the more they spake of law the more they did unlaw’” — so long the public will
seek refuge in specious projects of reforming the outward machinery of our legal order in the
vain hope of curing its inward spirit.”
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Such reproaches are not uncommon. We do not need to consider either their justification or their
causes. Enough for us that they exist. Our duty is to devise the agencies and stimulate the forces
that will make them impossible hereafter.

What, then, is the remedy? Surely not to leave to fitful chance the things that method and system
and science should order and adjust. Responsibility must be centered somewhere. The only
doubt, it seems to me, is where. The attorneys-general, the law officers of the states, are
overwhelmed with other duties. They hold their places by a tenure that has little continuity, or
permanence. Many are able lawyers, but a task so delicate exacts the scholar and philosopher,
and scholarship and philosophy find precarious and doubtful nurture in the contentions of the
bar. Even those qualities, however, are inadequate unless reinforced by others. There must go
with them experience of life and knowledge of affairs. No one man is likely to combine in
himself attainments so diverse. We shall reach the best results if we lodge power in a group,
where there may be interchange of views, and where different types of thought and training will
have a chance to have their say. I do not forget, of course, the work that is done by Bar
Associations, state and national, as well as local, and other voluntary bodies. The work has not
risen to the needs of the occasion. Much of it has been *124 critical rather than constructive.
Even when constructive, it has been desultory and sporadic. No attempt has been made to cover
with systematic and comprehensive vision the entire field of law. Discharge of such a task
requires an expenditure of time and energy, a single-hearted consecration, not reasonably to be
expected of men in active practice. It exacts, too, a scholarship and a habit of research not often
to be found in those immersed in varied duties. Even if these objections were inadequate, the
task ought not to be left to a number of voluntary committees, working at cross purposes.
Recommendations would come with much greater authority, would command more general
acquiescence on the part of legislative bodies, if those who made them were charged with the
responsibilities of office. A single committee should be organized as a ministry of justice.
Certain at least it is that we must come to some official agency unless the agencies that are
voluntary give proof of their capacity and will to watch and warn and purge — unless the bar
awakes to its opportunity and power.

How the committee should be constituted, is, of course, not of the essence of the project. My
own notion is that the ministers should be not less than five in number. There should be
representatives, not less than two, perhaps even as many as three, of the faculties of law or
political science in institutes of learning. Hardly elsewhere shall we find the scholarship on
which the ministry must be able to draw if its work is to stand the test. There should be, if
possible, a representative of the bench; and there should be a representative or representatives of
the bar.

Such a board would not only observe for itself the workings of the law as administered day by
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day. It would enlighten itself constantly through all available sources of guidance and
instruction; through consultation with scholars; through study of the law reviews, the journals of
social science, the publications of the learned generally; and through investigation of remedies
and methods in other jurisdictions, foreign and domestic. A project was sketched not long ago
by Professor John Bassett Moore, now judge of the International Court, for an Institute of
Jurisprudence.* It was to do for law what the Rockefeller Institute is doing for medicine. Such
an institute, if founded, would be at the service of the ministers. *125 The Commonwealth Fund
has established a Committee for Legal Research which is initiating studies in branches of
jurisprudence where reform may be desirable. The results of its labors will be available for
guidance. Professors in the universities are pointing the way daily to changes that will help.
Professor Borchard of Yale by a series of articles on the Declaratory Judgment’’” gave the
impetus to a movement which has brought us in many states a reform long waited for by the
law.*® Dean Stone of Columbia has disclosed inconsistencies and weaknesses in decisions that
deal with the requirement of mutuality of remedy in cases of specific performance.” Professor
Chafee in a recent article* has emphasized the need of reform in the remedy of interpleader. In
the field of conflict of laws, Professor Lorenzen has shown disorder to the point of chaos in the
rules that are supposed to regulate the validity and effect of contracts.” The archaic law of
arbitration, amended not long ago in New York through the efforts of the Chamber of
Commerce,* remains in its archaic state in many other jurisdictions, despite requests for change.
A ministry of justice will be in a position to gather these and like recommendations together,
and report where change is needed. Reforms that now get themselves made by chance or after
long and vexatious agitation, will have the assurance of considerate and speedy hearing.
Scattered and uncoordinated forces will have a rallying point and focus. System and method will
be substituted for favor and caprice. Doubtless, there will be need to guard against the twin
dangers of overzeal on the one hand and of inertia on the other — of the attempt to do too much
and of the willingness to do too little. In the end, of course, the recommendations of the ministry
will be recommendations and nothing more. The public will be informed of them. The bar and
others interested will debate them. The legislature may reject them. But at least the lines of
communication will be open. The long silence will be broken The spaces between the planets
will at last be bridged.

*126 The time is ripe for betterment. ‘Le droit a ses époques,” says Pascal in words which
Professor Hazeltine has recently recalled to us. The law has “its epochs of ebb and flow.”* One
of the flood seasons is upon us. Men are insisting, as perhaps never before, that law shall be
made true to its ideal of justice. Let us gather up the driftwood, and leave the waters pure.
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CORNELL
LAW QUARTERLY

VorLuME 48 SprinG 1963 NUMBER 3

LEGAL RESEARCH TRANSLATED INTO
LEGISLATIVE ACTION*

The New York Law Revision Commission 1934-1963
John W. MacDonaldy

In 1921, Benjamin N. Cardozo published his article “A Ministry of
Justice” in the Harvard Law Review.! He had given it as an address

* This study was commissioned by the Walter E. Meyer Research Institute of Law, Inc,
in furtherance of the Institute’s examination of research activities in the United States
which relate to legal institutions and processes. The Institute’s concern with the state
and utility of legal research is described in its biennial “Report,” which is available from
the Director, Walter E. Meyer Research Institute of Law, Inc., 127 Wall Street, New
Haven, Conn. Comments on this and other studies sponsored by the Institute are invited.
The Institute does not necessarily endorse any positions taken by the author, who was
free to form his own conclusions.

The author wishes to express his appreciation for the advice of, and in some instances,
the research assistance supplied by Mrs. Laura T. Mulvaney, Director of Research of the
Law Revision Commission, 1956-1963, Rosemary Edelman, present Director of Research,
Frances T. Jalet, principal attorney on the staff of the Commission, Rudolph G. Kraft, Jr.
and Eleanor M. Kraft, foriner members of the staff of the Commission, and now members
of the San Francisco bar and John W. MacDonald, Jr., now a member of the Foreign
Service of the United States.

§ Jomxy W. MacDonarp, Edwin H. Woodruff Professor of Law, Cornell Law School.
A.B. 1925, LL.B., M.A. 1926, Cornell; LL.D. 1959, Canisius. Co-editor, Cases and Materials
on Legislation, 2d ed. with Horace E. Read and Jefferson B. Fordham, 1959; Editor, Vol.
1 and 2 N.Y. Constitutional Convention Committee Reports (1938); Editor, Reports,
Recommendations and Studies, Law Revision Commission 1934-56; Executive Secretary and
Director of Research, Law Revision Commission 1934-56; Commissioner, 1956—; Chairman
1958—.

1 Cardozo, “A Ministry of Justice,” 35 Harv. L. Rev. 113 (1921).

By no means was this the first suggestion for such an agency. Mr. Ben W. Heineman in
his article, “A Law Revision Conimission for Illinois,” 42 IIl. L. Rev. 697, 699 n.5 (1948),
has collected some other sources prior to 1921: 1 Nash, Life of Lord Westbury 189-193
(1888) ; Ferri, Criminal Sociology 153 (Morrison ed. 1896) ; Pound, “Anachronisms in Law,”
.3 J. Am. Jud. Soc’y 142 (1920) ; Report of Lord Haldane’s Comm. on the Mach. of Gov’t
63 (1918). To these he adds others after 1921: Glueck, “A Ministry of Justice and the
Problem of Crime,” 4 Ani. Rev. 139 (1926) ; Mullins, In Quest of Justice 339, 420 et seq.
(1931) ; Report Comm’n to Investigate Defects in the Law and its Administration, 1924
N.V. Leg. Doc. No. 70; Report Comm. on Adminijstration of Justice in New Vork State,
1934 N.Y. Leg. Dac. No. 50; Comment, 20 Cornell L.Q. 119 (1934). See also Pound,
“Anachronisms in the Law,” 3 J. Am. Jud. Soc’y 142, 145, 146 (1920):

[Olur legislative organization rests on the assumption that law-making on other than
political subjects is something exceptional. . . . [Wle assume that no expert provision
is necessary . . . to do the small amount of petty tinkering of the legal system which
is necessary to keep it in runming order. Our legislative organization and legislative
methods are devised for appropriations and political legislation, not for legislation on
legal matters. As to the latter, there is no continuity, . . . little or no expert criticism,
and there are no systematizing or coordinating agencies.

401
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before the Association of the Bar of the City of New York.? This paper
summarizes the experience of an agency consciously created® in response
to that proposal, an experience dating back to 1934.*

I. Ter NEED FOR INFORMATION IN THE LEGISLATIVE PROCESS

A thoughtful and scholarly participant in the legislative process has
characterized it as being “in its essence, a judicial process” in which the
“burden of proof is on the plaintiff.”® “Very little legislation ever
originates within the legislature itself,” he wrote.® “The legislature is the
tribunal to which are brought proposed changes in the rules governing
our lives. That tribunal, weighing the argumnents for and against, renders
judgment by the adoption or rejection of the proposed ammendment to
the laws.”?

This may be oversimplification. The premise, however, is sound that
in the exercise of its functions the legislature must be informed.® “No
parliament can fulfil its basic duties intelligently without ascertainment
of the facts.”®

Information is necessary with respect to the existence of a problem, the
desirability of legislation as a solution as compared with other possible
solutions, the alternative courses which the legislation inight take, the
experience acquired in other places and perhaps at other times, and the
relative advantages and disadvantages of one decision over the other.
Presumably, with this information, the legislature is ready to decide and
to act.

Is this information available and where does the legislature get it?

An obvious source is the Executive. Perhaps in great questions of public
policy, this is the major source. The President of the United States
“shall from time to time give to the Congress Information of the State
of the Union and recommend to their Consideration such Measures as

. . « I submit that we require not merely legislative reference bureaus to deal with the

forms of legislation, important as these are, but even more a ministry of justice, charged

with the responsibility of making the legal system an effective instrument for justice.

We need a body of men competent to study the law and its administration functionally,

to ascertain the legal needs of the community and the defects in the administration of

justice not academically or a priori, but in the light of everyday judicial experience and

to work out definite, consistent, lawyer-like programs of improvement.

2 Lectures on Legal Topics, Ass’n of the Bar of the City of New York, vol. iii, p. 69
(Nov. 8, 1921). See also Cardozo, Law and Literature 41 (1931).

3 See note 38 infra.

4 N.Y. Sess. Laws 1934, ch. 597; N.Y. Legis. Law art. 4-a.

5 Moffat, “The Legislative Process,” 24 Cornell L.Q. 223, 228 (1939).

6 Id. at 230.

7 1d. at 229.

8 Cf. Read, MacDonald & Fordham, Cases and Materials on Legislation 67-70 (2d ed.
1959).

9 Ehrman, “The Duty of Disclosure im Parliamentary Investigation: A Comparative
Study,” 11 U. Chi. L. Rev. 1 (1943).
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he shall judge necessary and expedient.”® The Governor of New York
“shall communicate by message to the legislature at every session the
condition of the state, and shall recommend such matters to it as he shall
judge expedient.”! In addition to the Chief Executive, the President
or the Governor as the case may be, information and recommendations
also come to the legislature from the various executive departments. This
has caused the development in the federal government of a system of
“central clearance” to avoid the possibility that various departments
might be working at cross purposes, if not with administration policy
itself.*®

Another obvious source of information and demand is from interests
outside of the legislature, those with very special interests of their own,
those who are acting pro bono publico and those—most of them—running
in the large middle area from one extreme to the other. Moffat has
justified the existence of the “lobbyist,” the individual who presents
these positions to the legislature.*®

Despite all these sources, and because of some of them, the need
is such that from early days British and American legislatures sought to
inform themselves not only with respect to the need for legislation, but
also with respect to the execution and administration of existing legisla-
tion'*

One kind of legislative inquiry has so occupied the news spotlight as to
make it seem as if there were no other. This type of legislative investi-
gation is based on the use of the subpoena and the forced testimony of
witnesses.'® It involves the full panoply of power. It has caused contro-

versies which have racked public opinion and caused much trouble to
the courts.?®

10 U.S. Const, art. IT, § 3.

11 N.Y. Const. art. IV, § 3. For references to comparable provisions in other states, see
Index Digest of State Constitutions 503-04 (2d ed. 1939).

12 See Neustadt, “Presidency and Legislation: The Growth of Central Clearance,” 48
Am. Pol. Sci. Rev. 641 (1954). See Read, MacDonald & Fordham, supra note 8, at 347. On
a more informal basis, a procedure comparable to this practice exists in at least some of
the states, e.g., in New York the executive departments bring their programs to the atten-
tion of the Governor, partly in order for the Governor to determine which of the depart-
mental bills, if any, will become part of his own program and be recommended in his
annual message.

13 See Moffat, supra note 5, at 229.

14 See Read, MacDonald & Fordham, supra note 8, at 357-60.

15 See Read, MacDonald & Fordham, supra note 8, at 357; Ehrman, supra note 9, at 2.

16 This is by no means a discussion of the kind of legislative investigation which depends
on subpoena and contempt. Therefore, this is not a full annotation, nor is it intended to be.
However, consider Russell v. United States, 369 U.S. 749 (1962); Deutch v. United States,
367 U.S. 456 (1961) ; Braden v. United States, 365 U.S. 431 (1961); Barenblatt v. United
States, 360 U.S. 109 (1959); Watkins v. United States, 354 U.S. 178 (1957); United States
v. Rumely, 345 U.S. 41 (1953); McGrain v. Daugherty, 273 US. 135 (1927); Kilbourn
v. Thompson, 103 U.S. 168 (1880). See §2 Stat. 942 (1938), 2 US.C. § 192 (1958).
Cf. Mr. Justice Clark in Watkins v. United States, supra at 225. “If the Court is saying
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That there is an effective means by which a legislature may itself obtain
information required for intelligent action, other than use of the
legislative investigation based on sanction and power, is the thesis of
this paper. There are areas, even areas with strong conflicts of interest
and policy, in which this other effective means of investigation may well
be, and has been used. This has been particularly true in New York.
This statement is not meant to be provincial. It is a fact that in New
York the process is older, more continuous, and more highly organized
than in most other common law jurisdictions.'” The basic tool of this
kind of legislative investigation is pure research, the kind of research
which goes into preparation of theses, articles and treatises—done by
professional people with an intellectual bent for this kind of activity,
some of whom make it their life work. It is not ivory tower research, with
publication and sharing with scholars the sole goal. It is research which
looks to a decision, statute or no-statute, as the goal, with the final
place of contention the legislative floor itself. The scope of the research
will be determined by the scope of the problem, the imagination and skill
of the researcher and of those to whom he reports, and the active nature
of the decision which will ultimately be required. Publication of the
results of the research is omly an incidental objective (historically,
perhaps, it is accidental that there is publication);*® publication is part

that its new rule does not apply to contempt cases tried before the bar of the House
affected, it may well lead to trial of all contempt cases before the bar of the whole
House in order to avoid the restrictions of the rule.” A great deal of literature, public
and professional, has come out of the problems presented by congressional and legis-
lative ivestigations of this sort.

17 This history of the New Vork Commission is discussed in note 38, infra; see also
Heineman, supra note 1, at 708-09 n.31; Stone & Pettee, “Revision of Private Law,” 54
Harv. L. Rev. 221 (1940).

18 Although it was never officially reported, the question whether there should be pub-
lication of the research studies was seriously debated in the early days of the Law Revision
Commission. There was a fear expressed that the study might minimize the Recommenda-
tion, for which the responsibility was taken solely by the Commission itself. Correspondingly,
the courts might fail to distinguish between what was written in the studies and what was
written in the Recommendations as expressions of legislative intent.

There has been some indication that the misgivings might be warranted. See, for instance,
Schwarz v. General Aniline & Film Corp., 305 N.Y. 395, 113 N.E.2d 533 (1953) with
respect to a statute (N.Y. Sess. Laws 1945, ch. 869) recommended by the Law Revision
Commission. (N.V. Gen. Corp. Law art. 62. See 1945 N.Y. Law Revision Comm’n Rep.
131-75.) Both the majority of the court and the dissent rely heavily on excerpts from
the legislative document accompanying the bill. The majority of the court quoted solely
from the Recommendation, and wrote, at 402:

Appellant gets some comfort from a brief equivocal footnote in a study, made by an

attorney employed by the Law Revision Commission, and attached to the 1945 Report

of the Law Revision Commission. . . . But that was a mere comment by the writer

of a study made for the Commission. . . . There is nothing to indicate that the legis-

lature, or, indeed, the Law Revision Commission ever had any such thing in mind.
The note in question was relative to a statement in the text, “It may be urged that this
language might cover certain types of action.” The note read “e.g., a criminal proceeding
against the corporation and its officers or directors for violation of the anti-trust laws.”
1945 N.Y. Law Revision Comm’n Rep. at 161 n.36—the very question involved in the
General Aniline case. In his dissent, Judge Fuld relied strongly on this footnote, 305 N.Y.
395, 408, 113 N.E.2d 533, 543 (1955), attributing the language of the note specifically to
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of a forensic process to accomplish a result, and when the result is
accomplished, either positive (enactment) or negative (rejection), the
purpose of publication is explanation of legislative intent.

II. Tae ProposaL OF A MINISTRY OF JUSTICE

In 1921, Judge Benjamin N. Cardozo, addressing the Association of the
Bar of the City of New York, proposed the establishment of an agency
—he called it a Ministry of Justice—“to mediate between [courts and
legislatures].”?

Today courts and legislatures work in separation and aloofness. The
penalty is paid both in the wasted effort of production, and in the lowered
quality of the product. On the one side, the judges, left to fight against
anachronism and injustice by the inethods of judge-made law, are dis-
tracted by the conflicting promptings of justice and logic, of consistency
and mercy, and the output of their labors bears the tokens of the strain.
On the other side, the legislature, informed only casually and intermittently
of the needs and problems of the courts, without expert or responsible or
disinterested or systematic advice as to workings of one rule or another,
patches the fabric here and there, and mars often when it would mend.2°

the Commission. This possibility is again illustrated from two statements in the Symposium
on the Law Revision Commission, 40 Cornell L.Q. 641 (1955). See MacDonald, “Foreword
to the Symposium,” at 642:

It alone speaks through its Recommendations or Communications. Although it pub-

lishes materials submitted to it by its staff or by its consultants, it does not publish

them as authoritative statements of its intent; it publishes them only as materials before
it, as it would likewise publish the transcript of one of its hearings. The intent of the

Commission is expressed only through its formal Recommendation or communication

which is the culmination of every study it completes.

Compare Fuld, “The Commission and the Courts,” 40 Cornell L.Q. 646, 662-65 (1955). He
discussed thoroughly the use which the dissenting judges made of footnote 36 in General
Aniline.

Undoubtedly, the study is, in any case, pertinent reference material for ascertaining the

background of the statute and the problems or defects which motivated its adoption.

. .. [TThe study itself may not be regarded as persuasive a clue to the legislative design

as are the Commission’s own comments. . . . [Alpart from furnishing guidance to the

construction of statutes, the Commission’s recommendations and the accompanying
studies inay also serve the courts as intelligent and learned discussions of the basic
subject matter . . . [enabling the courts to] accord ‘recognition to statutes as starting
points for judicial law-making comparable to judicial decisions’
citing Chief Justice Stone, “The Common Law in the United States,” 50 Harv. L. Rev.
4, 12 (1936), 40 Cornell L.Q. at 663, 664. Cf. Read, MacDonald & Fordham, supra
note 8, at 45-59.

The writer has never, despite the dispute, regretted the decision of the Commission to
publish the studies which it had before it when it made its Recommendations or com-
munications to the Legislature.

19 See note 2 supra. Judge Cardozo imples an interesting analogy with respect to the
effect of the lack of information on the courts when, in the absence of precedent, a new
rule is declared:

Those who know best the nature of the judicial process, know best how easy it is to

arrive at an impasse. Some judge, a century or more ago, struck out upon a path. The

court seemed to be directed by logic and analogy. No milestone of public policy or
justice gave warning that the course was wrong, or that danger lay ahead. Logic and
analogy beckoned another judge still farther. Even yet there was no hint of opposing
or deflecting forces. Perhaps the forces were not in being. At all events, they were not
felt. The path went deeper and deeper into the forest.

35 Harv. L. Rev. 113, 115 (1921).
20 Id. at 113-14.
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And it is not in the area of public law where information is lacking; the
judge marvels and laments “that the great fields of private law, where
justice is distributed between man and man, should be left without a
caretaker,”?!

He proceeds: “Discharge of such a task requires an expenditure of
time and energy, a single hearted consecration, not reasonably to
be expected of men in active practice. It exacts, too, a scholarship and
a habit of research not often to be found in those immersed in active
duties.”?2

He concludes, therefore, that the task should not be left to the attor-
neys-general, “overwhelmed with other duties,”®® or to one man, “not
likely to combine in himself attainments so diverse,”?* or to “desultory or
sporadic” works of Bar Associations,”® or other voluntary bodies, but
that it should be left to a “single committee . . . charged with responsi-
bilities of office . . . organized as a ministry of justice”**—with a
membership not less than five in number, with representatives ‘“not
less than two, perhaps as many as three, of the faculties of law or
political science in institutes of higher learning.”?* Cardozo, in this
1921 speech rarely-used the word “research”—but he used it at least
once.?® Yet, with respect to the membership of faculty men, he says
“Hardly elsewhere shall we find the scholarship on which the ministry
must be able to draw if its work is to stand the test.”2®

Such a board would not only observe for itself the workings of the law as

administered from day to day. It would enlighten itself constantly through

all available sources of guidance and instruction; through consultation
with scholars; through studies of the law reviews, the journals of social
science, the publications of the learned generally; and through investi-
gations of remedies and niethods in other jurisdictions, foreign and
domestic.3°

Thus, Cardozo spelled out the meaning of research.

The purpose is not primarily a code.®

The statute that will do this, first in one field and then in others, is some-

thing different from: a code, though, as statute follows statute, the niate-

rial may be given from which in time a code will come. Codification is,

in the miain, restatenient. What we need, when we have gone astray, is
change, Codification is a slow and toilsonie process, which, if bhurried,

21 1d. at 115.
22 1d. at 124.

23 1Id. at 123.

24 Tbid.

25 Id. at 123-24.
26 1d. at 124,
27 Ibid.

28 Ibid. See also text accompanying note 22 supra.
29 Tbid.

30 Tbid.

31 Id. at 116.
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is destructive. What we need is some relief that will not wait upon the
lagging years. . . . Something less ambitious, in any event, is the require-
ment of the Iour. . . . Often a dozen lines or less will be enough for our
deliverance 32

III. Tuar CREATION OF SUCH AN AGENCY IN NEwW YORK

In 1923, two years after the publication of this most influential law
review article, the State of New York created the Commission to
Investigate Deffects in the Law and its Administration.’® Cardozo’s
Ministry would have had at least five members;3* the Commission
had seventeen. Cardozo would have had “if possible” a representative of
the bench, and a representative or representatives of the bar; the Comis-
sion had five judges to be designated by the Governor, two from the
Court of Appeals, two from the appellate divisions, and one a trial
judge. Cardozo mentioned nothing about legislators or the attorney-
general; the Commission had four legislators and also that executive
officer. Cardozo would have had two or even three law faculty men; the
Commission had seven men to be appointed by the Governor with no
specific qualifications other than that they must have been admitted to
the bar. So far as can be ascertained, the 1923 Commission had no
legislative program except perhaps a bill to transform this “heavy
commission with judges on it, into a straight commission of five.”%"

32 Id. at 117. It is notable that the particular illustrations of defects in the law which
Judge Cardozo provides to show the type of work which should occupy the attention of
such an agency are very specific, and, in some instances, quite narrow: modification and
discharge of a contract under seal; delivery of a deed in escrow; release of a surety by
modification of the principal obligation; release of one joint tort feasor as being a release
of another (117); the rule in Pennel’s case; the rule in Dumpor’s case; the presumption in
the law of wills that a gift to issue is to be divided, not per stirpes, but per capita (118);
—the author asks us to consider a New York statute, N.Y. Sess. Laws 1921, ch. 379, in this
connection; the rule in Kelly Asphalt Block Co. v. Barber Asphalt Paving Co., 211 N.Y.
68, 71, 105 N.E, 88, 90 (1914)—and the author asks us to compare art. 1110 of the French
Civ. Code; the distinction between liability of a municipality for torts of its employees in
governmental as opposed to proprietary functions; the tfort liability of the state; the
application of the same rule of contributory negligence to a passenger as is applied to the
driver approaching a railroad grade crossing; a proposal that entries in books of account
are to be admitted as prima facie evidence on proof that they were made in the course of
business—)and the author asks us to compare an English statute, 42 & 43 Vict. c. 11 (Id.
at 117-22).

83 N.Y. Sess. Laws 1923, ch. 575. This Commission was recommended by Governor Smith
as “an honorary commission to serve without pay” to study the law of the State of New
York, both civil and criminal, with a view to its defects and the possibility of bringing it
“into harmony with existing sound, economic and business conditions” and to report back
to the legislature in 1924. (28 N.Y. State Dep’t Reps. 515 (1923).) He envisaged a tem-
porary commission, and the commission organized by N.Y. Sess. Laws 1923, ch. 575, itself
recommended the formation of a permanent body to be known as the Law Revision Com-
mission. See 1924 N.Y. Leg. Doc. No. 70.

34 Cardozo, supra note 1, at 124,

35 The statute creating the Commission appropriated $15,000 for its actual and necessary
expenses. The entire amount was reappropriated in 1924 (N.Y. Sess. Laws 1924, ch. 140,
p. 343); an apparently unexpended balance of $10,245.61 was reappropriated in 1925
(N.Y. Sess. Laws 1925, ch. 181, p. 361) ; such a balance of $8,957.81 was reappropriated in
1926. After that year no appropriation or reappropriation appears in the statutes. The
existence of the Conimission is first noted in the New York Red Book in 1927 (p. 233) and
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Independent of this agency created in response to Judge Cardozo’s
suggestion, in 1931 the Legislature created a temporary legislative
Commission on the Administration of Justice in New York State.3¢

it continued until 1933 (p. 357), but since that time it has been unidentified in that source
book. On December 2, 1935, at a joint meeting of the New York Law Revision Commission
and the New York State Bar Association Committee, the then President of the New Vork
State Bar Association, Mr. John Godfrey Saxe, who had been Chairman of the 1923 Com-
mission, spoke with regard to it as follows:

I might say, however, I take more interest in the Law Revision Commission than
almost any activity in the State. I know you all remember how Judge Cardozo made
his now celebrated address at Harvard, in favor of a Ministry of Justice, whereupon
Judge Shientag undertook to write legislation to carry it into effect. And legislation was
passed, I think, in about 1923.

At any rate, I knew something was all wrong when I got a telephone message from
Governor Smith that I had been appointed to be Chairman of the Commission, because
I knew that if it was all smooth-sailing that either the Chief Judge, who was a
member of the Commission—Judge Hiscock, or Judge Cardozo, who invented the
plan, would have been Chairman if all had went well. And I soon found that my hunch
was correct, because Judge Cardozo sent for me and explained to me that the Com-
mission, which contained Judges as well as lawyers, and had a membership of some
fifteen members, was improperly organized for the purpose of what he had in mind
by law revision, namely a small commission, part-time workers, as I understand it, who
would patiently and carefully weed out defects and anachronisms in the law.

Dean Smith and Mr. Justice Shientag and I talked before the Columbia Law School
last year, and we all had different ideas as to what Judge Cardozo meant; and I guess
we were all of us partly right and partly in error.

But that was the picture I gathered from him at that time. But I said, “Judge,
having been appointed Chairman of the Commission, I can’t commit hari-kari unless
you give me a little help.” ’

But we talked it over, and our first session, held in this room, the Committee on
Permanent Organization was appointed, And that Committee on Permanent Organiza-
tion, of which Alfred Frankenthaler, now a Justice of the Supreme Court, was Chair-
man, brought in a report that we should have a committee on plan and scope. And I
immediately appointed Judge Cardozo Chairman of the Committee on Plan and Scope.
And he brought in that marvelous report which you undoubtedly have read, which
is my basis, my principal basis, for outlining his views in the manner which I have
frequently stated them and have stated them here to you today. I think it is prob-
ably one of the most eloquent documents that have ever been written. And I shall
never forget the thrill that I had when I sat where Mr. Pollak [an original appointed
member of the Commission, Walter H. Pollak] is sitting here today, and Judge
Cardozo beside me, and he almost recited that report. . . .

(Unpublished Transcript in New York Law Revision Commission Minutes of Meeting,
December 2, 1935.)

Following this, Mr. Saxe told how the bill creating the new Commission, which was to
be called a Law Revision Commission, passed the Senate the first year but was killed in
the Assembly, and how it ultimately failed to pass apparently because of the desire of
Governor Roosevelt to revive the 1923 Commission to Investigate Defects in the Law and
its Administration (either in its original form or in the form proposed by the Committee
on Plan and Scope—it does not appear from Mr, Saxe’s remarks) and “to appoint some
laymen to the Commission.”

The “marvelous report” of the Committee on Plan and Scope is, it would seem, con-
tained in part in the report of the Commission on the Admimstration of Justice on the
establishment of a Law Revision Commission. See note 39 infra and accompanying text.

38 N.Y. Sess. Laws 1931, ch. 186. It made a preliminary report on March 1, 1932 (1932
N.Y. Leg. Doc. No. 92) and its final report on January 25, 1934 (1934 N.Y. Leg. Doc.
No. 50). There were four ex officio members and sixteen appointed members. Of the latter,
three were appointed by the President pro tem of the Senate, three by the speaker of the
Assembly, four by the New York Bar Association and six by the Governor.

The composition of the Commission on the Administration of Justice was thus twenty
persons—so large as to be almost unwieldy.

At the inception of the work of this Cominission, certain members undertook singly
to direct a considerable portion of its research work. For instance, Prof. Raymond Moley,
an appointee of the Governor, was appointed Director of Research, and served for about
a year, after which he relinquished the directorship but remained on the Commission.
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The proposal for this Commission was first made by Governor Roosevelt.
The basis of the proposal was quite different from that of Cardozo’s.?
That Commission, however, in its 1934 report recommended the creation
of a permanent agency, the-Law Revision Commission, a recommendation
accepted by the Legislature in its enactment of article 4-a of the Legisla-
tive Law.*® In recommending the creation of the Law Revision Commis-

One of the published studies of this group (“Recommended Changes in Practice, Procedure
and Evidence,” 1934 N.Y. Leg. Doc. No. 50(D) 241-310) was prepared by Philip
Halpern under the direction of Robert H. Jackson who was a member of the Com-
mission, likewise appointed by the Governor.

37 In his Annual Message to the Legislature of January 1, 1930 (his second Message),
Governor Franklin D. Roosevelt wrote:

Many, probably a majority of our citizens, continue to be dissatisfied with the
existing administration of Justice. They object to the costhiness, the delays and com-
plexities of civil actions and the inequalities and slowness of criminal procedures. They
ask that we go to the roots of the disease and cease our sporadic efforts merely to
prune off occasional dead branches. Because the great majority of parties to court
actions are not lawyers, it seems fitting that laymen should have a large part in any
comprehensive study and revision of the methods by which their actions at law should
be handled. I asked the last Legislature for a mixed commission of laymen and lawyers.
Instead a bill was passed creating a body composed wholly of lawyers, most of them
members of the Legislature. I vetoed that bill: and now renew my recommendations
of last year.

Public Papers, Governor Franklin D. Roosevelt 29, 30 (1930).

In approving (1930) Sen. Int. 1620, Pr. 1928, which created a commission to investigate
and collect facts relating to the present administration of justice in the state and to report
thereon, the Governor wrote as follows:

I am glad to approve this bill. . . . This commission was suggested by me in my
speech of acceptance made immediately after my nomination. . . . I pointed out at that
time and have pointed out many times subsequently that the proper function of such
a commission was not merely the remedying of minor procedural defects but was rather
a fundamental revision and speeding up of the business of our courts. It was apparent
to me that such a commission should have a large proportion of laymen on it for such
purposes. Last year the Legislature, disregarding my recommendation, passed a bill
providing for a commission which would have been composed wholly of lawyers. I
promptly vetoed it.

I am glad that this year the Legislature has seen fit to pass this bill in which laymen
will undoubtedly play a most important part. I feel confident that it will go a long way
toward making justice in this state cheaper and speedier.

Public Papers, Governor Franklin D. Roosevelt 288 (1930).

88 See Message of Governor Lehman following this report, and urging the enactinent of
a statute creating the Law Revision Commission, 46 N.Y. State Dep’t Rep. 516 (1934),
stating, “It will be good for the Legislature to have before it a thorough and disinterested
recommendation by this commission” The recommendation of the Commission and of the
Governor was accepted, 1934 N.Y. Sess. Laws, ch. 597, adding to N.V, Legis. Law a new
article 4-a. The statute creating the Law Revision Commission was amended by 1944 N.Y.
Sess. Laws, ch. 239; 1948 N.V. Sess. Laws, ch. 141; 1949 N.V. Sess. Laws, ch. 457; 1955
N.Y. Sess. Laws, ch. 147; 1961 N.Y. Sess. Laws, ch, 358.

At least five states have functioning groups similar fo the New York Revision Commission.
See “Substantive Law Revision Programs in United States,” a mimeograph prepared for
the Statutory Revision Workshop, Nat’l Legis. Conf., Council of State Gov’ts, Phoenix,
Arizona, Sept. 18-21, 1962. See also Heineman, supra note 1, at 710-11.

As New York created its Commission to Investigate Defects in the Law and its Admin-
istration in 1923, two years after the Cardozo address, note 33 supra, a similar agency
was created in New Jersey in 1925. N.J. Laws 1925, ch 110, p. 324. In 1939 the Com-
mission on Statutes was created, N.J, Laws 1939, ch, 91, with authority to conduct sub-
stantive law revision. This Commlssxon was abohshed in 1944 and the Law Revision and
Bill Drafting Commission established in its stead, N.J. Laws 1944, ch. 105. See 52 N.J.
Stat. Ann, § 52:11-8 (1954). See Heineman, supra note 1, at 710, WA study of the annual
reports of the Law Revision and Bill Drafting Commlssmn and its predecessor make clear
that substantive law revision has been sacrificed because of pressure for the performance of
the other auxiliary legislative services for which the Commission is responsible.” This com-
ment, however, was made in 1948. See, however, infra.



410 CORNELL LAW QUARTERLY [Vol. 48

sion, the Commission on the Administration of Justice wrote as follows:%®

The foregoing discussions are replete with evidence of the need for
systematic law revision. While we have devoted much attention to certain

The Louisiana State Law Inst. was created in 1938 (La. Act 1938, No. 166). The statute
is now found in La. Rev. Stat. §§ 24:201-05 (1950). The provision with respect to
its duties is similar to New York’s. See “Substantive Law Revision Programs in Selected
States,” supra at 13-29.

The California Law Revision Commission is the one most recently created, and most
like New York’s, since it is patterned on the New York Commission. It came into being in
1953 (Cal. Stat. of 1953, ch. 1445). For its manner of functioning see Government Code
§8 10300-340; also 1 Cal. Law Revision Comm’n Rep. 7 (1957). The California Law
Revision Commission succeeds the California Code Commission which was engaged from
1929 to 1953 in codifying the statutory law of the State. That Commission recomnmended
the creation of the present California Law Revision Commission. See “Substantive Law
Revision Programs in Selected States,” supra at 1-13.

A North Carolina agency, now defunct, was called the “North Carolina Commission for
Improvement of Laws.” By 1940 it had recommended ten bills, of which four became law.
Stone & Pettee, “Revision of Private Law,” 54 Harv. L. Rev. 221, 231 n.22 (1940). It was
created in 1931 (N.C. Laws 1931, ch. 98), and the statute was repealed m 1943 (N.C. Laws
1943, ch. 746). See Heineman, supra note 1, at 710 n.34. It was succeeded by the General
Statutes Commission created in 1945, which was assigned the task of substantive law
revision in 1951. See N.C. Gen. Stat. art. 2, ch. 164. See “Substantive Revision Programs
in Selected States,” supra, at 29-32.

In 1959, the duty of substantive law revision was assigned to the Legislative Counsel
Committee in Oregon (Ore. Rev. Stat. § 173.155 (1959)). That Comnmittee had been created
in 1953 (Ore. Rev. Stat. § 173.150) and assigned the task of bill drafting and publishing
new editions of the Oregon Revised Statutes. See “Substantive Law Revision Programs in
Selected States,” supra at 33-57.

A Law Revision Committee was established in England in January, 1934 by the Lord
Chancellor (Lord Santey) to study such subjects as the “Lord Chancellor may from time
to time refer to them.” 177 L.T. 30 (1934).

It made eight interim reports and six statutes were enacted by Parliament. See Heineman,
supra note 1, at 709 n.32.

This Committee stopped functioning in 1939. It was succeeded by the Law Reform
Committee in 1952, See Goodhart, “Law Reform in England,” 33 Aust. L.J. 126, 131-35
(1959). ,

As to the constitution and organization of both the pre-war and post-war committees,
see Megarry, “Law Reform,” 34 Can. Bar Rev. 690, 690-93 (1956) in which, discussing the
requirement of reference of projects by the Lord Chancellor, he writes: “In practice what
happens is that the committee . . . collects suggestions of possible subjects for consideration,
decides on the most suitable, and . . . seeks the authority of the Lord Chancellor to consider
the chosen topics.”

A Law Revision Committee was established in New Zealand in 1937. See Heineman, supra
note 1, at 709 n.33 for a recent discussion of its record and work. For a more recent
discussion of its work see Cameron, “Law Reform in New Zealand,” 32 N.Z.L.J. 72, 88,
106 (1956).

The article by Mr. Heineman referred to in note 1 supra is particularly good in its
discussion of the work of these agencies in other jurisdictions.

For a collection of proposals with respect to law revision activities and proposals for
establishment in other states, see Goodrum & Gordon, “Substantive Law Revision in Texas,”
37 Texas L. Rev. 740, 759-63, particularly nn.125, 128, 129, 131, 132; Stern, “A Law
Revision Commission for Pennsylvamia,” 29 Penn. B.A.Q. 180 (1958).

See also Shientag, “A Ministry of Justice in Action,” 22 Cornell L.Q. 183 (1937); Stone
& Pettee, “Revision of Private Law,” 54 Harv. L. Rev. 221 (1938), and the collection of
literature with respect to the New York Commission in Heineman, supra note 1, at 708-09
n.31; Pound, “Criminal Justice in Cleveland,” 559, 604 (1922); Vanderbilt, “The Idea
of a Ministry of Justice Considered and its Functions Distributed,” 22 J.B.A.D.C. 346, 419,
473, 531 (1955).

See also “Permanent Legislative Service Agencies,” a pamphlet published by the Council
of State Governments (Aug. 1962), in which there is a summary, state by state of all
agencies, which service the legislatures, broken down into various categories of functions,
including “Recommends substantive legislative program.” Interestingly enough, the New
Jersey Law Revision and Legislative Services Commission, supra, is not included under this
column. Many agencies in many states are, however, included.

39 The excerpt relating to the proposal, from the Commission’s final report (1934 N.Y.
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aspects of the problem, it is clear that the task is too large for any com-
mission of limited tenure to assume. It is, in fact, a continuing problem
which, while it can never be deemed completed, requires constant atten-
tion, if our system of law is to possess coherence and current applcation
in all its parts.

In our Preliminary Report we pointed out the distinction between a
Ministry of Justice and the bodies which have come to be known as
Judicial Councils. The former was powerfully advocated by Mr. Justice
(then Judge) Cardozo in 1921. In the time that has elapsed since Mr.
Justice Cardozo’s article first appeared, a Judicial Council has come to be
known as a group, composed, at least in part, of judges, vested with
authority to collect information and make recommendations to the Legis-
lature on matters chiefly concerned with the administration of the courts
and methods of practice and procedure. Such bodies have been established
in twenty states. On the other hand, a Ministry of Justice, or, as we have
called it, a Law Revision Commission, has come to be thought of as a
group of students of the law, vested with the responsibility of considering
particularly the substantive statutory law with a view to scientific revi-
sion in the light of modern conditions, and acting as a link between the
courts and the Legislature. So far as we are aware, no state has yet
adopted the idea of such a commission, although the suggestion has re-
ceived wide support from legal scholars, leaders of the bar and students
of government. However, according to Judge Cardozo, “in countries of
continental Europe the project has passed into the realm of settled
practice.”

There is in New York State a distinct need for such a commission. . . .

The suggestion that such a permanent law revision commission be
created is not new in New York State. Governor Smith in his Annual
Message to the Legislature of January 3, 1923, recommended the creation
of a temporary commission to consider the need for law reform. He stressed
the dissatisfaction voiced by judges, lawyers and laymen with many of the
existing rules of law as outworn or defective and said:

“It is necessary that in this respect we keep pace with our growth
and with modern conceptions of right and justice. The law of the
State, civil and criminal, should be brought into harmony with exist-
ing social, economic and business conditions.”

In 1923, the Legislature created a Commission on law improvement,
which had Judge Cardozo as Chairman of its Committee on Plan and
Scope. Acting upon the suggestion of Judge Cardozo and that Committee,
the Commission recommended a proposed bill for the creation of such
a permanent body, to be known as a Law Revision Commission.

The proposal of Judge Cardozo was for a Commission which should
re-examine the entire corpus juris of the State. He said:

“We find a widespread agreement that there should be established

Leg. Doc. No. 50, pp. 53-58), is set forth in full (a) as a matter of historical interest;
(b) to contrast the work of a law revision commission with that of a judicial council, also
proposed by the Commission and accepted by the Legislature (N.Y. Sess. Laws 1934, ch.
128, N.Y. Judiciary Law § 49-48), and later replaced by the Judicial Conference of the
State of New York (N.Y. Sess. Laws 1955, ch. 869), and presently by the Administrative
Board of the Judicial Conference (N.Y. Judiciary Law art. 7-a, added by N.Y. Sess. Laws
1962, ch. 684); (c) because it quotes extensively from the Report of the Committee on
Plan and Scope of the 1923 Commission to which Mr. Saxe referred in his address to the
joint meeting of the Law Revision Commission and the State Bar Association Committee
to Cooperate with it (see note 29 supra).
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a permanent agency, continuously functioning, to consider the changes
essential to the proper administration of justice and to report its
recommendations yearly. One of the anomalies of our legal institutions
is that no such agency exists. The courts and the Legislature work
aloof and in isolation with no responsible intermediaries through
which the needs of the one may be communicated to the other. Hard-
ships are not corrected by the lawmakers because it is not the busi-
ness of anyone to give notice that they exist or to franie measures
of correction. Let responsibility be centered somewhere and at once
the difference appears. The attorney-general discovers that in the
administration of the tax law or of the Workmen’s Compensation Law
or in some other field within his province changes are essential if
justice is to be done. At once he is before the Legislature with a bill
for the correction of the evil. The Legislature has confidence in the
sincerity of his motives, and in a great majority of cases approves the
bill which he submits. The difficulty is that there is no one to dis-
charge a like duty, to fulfill a like function, in the great mass of con-
troversies arising between man and man. Anachronisms persist not
because they are desired, but because they lie buried from the view of
those who have the power and the will to end them. Reforms are not
made because the impulse to make them is sporadic, working by fits
and starts, and at times because the motives of the sponsors are un-
worthy or at least suspect. A disinterested agency should exist to sur-
vey the body of our law patiently and calmly and deliberately, at-
tempting no sudden transformation, not cutting at the roots of
centuries, the products of a people’s life in its gradual evolution, but
pruning and transplanting here and there with careful and loving
hands. . . .”

“Your Committee therefore advises that the Commission recom-
mend to the Legislature the formulation of a permanent agency or
commission for the amendment and correction of the law as it is
administered in the courts. . . . The members . . . should not be
niore than five in number. We are strongly persuaded that at least
two of the five should be members of the law faculties of some univer-
sity of the State or of some institute of learning of like standing and
authority. Scattered amendments of the law are Likely to prove a
snare and an evil unless effected with scientific understanding of the
law as a whole. Correction at one spot may produce abnormalities
and inconsistencies at another unless the relation between the parts
is remembered and perceived. The scholarship essential to so delicate
a task can be found in the law schools more readily than elsewhere.
On the other hand, the practising lawyer, too busy often to arm him-
self with the scientific equipment of the scholar, niust contribute his
knowledge of affairs, his experience of the practical workings of the
law, his readiness of resource, his skill in administration, his sagacity
and wisdom. Representation of both these elements of strength with
their diverse points of view is Hkely to bring us in the end to the
level of the best results.”

Governor Smith in his Annual Message of 1925 said:

“I am thoroughly in accord with the report of the Commission
and I recommend that you enact suitable legislation to create such a
permanent agency.”

The bill proposed by the above described Commission, as the result
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of Judge Cardozo’s report, would have established a commission to study
and recommend reforms both in law and in methods of judicial adminis-
tration. A Judicial Council, if established pursuant to the recommendation
of the Commission on the Administration of Justice, would deal with all
questions in the field of judicial administration, but would leave unpro-
vided for any permanent agency to study “the emendment and correction”
of the law. The need for the latter type of agency, so cogently expressed
by Judge Cardozo in his report and by Governor Smith in his niessages,
is certainly as great now as it was eight or ten years ago, and the material
available to such an agency is greater at the present time by reason of
the intervening studies made by the American Law Institute, the Com-
missioners on Uniform State Laws, and by various research bodies and
associations. . . .

The membership and purposes of the Commission are set out in the
footnote.*® ‘

40 N.V. Legis. Law § 70:

A law revision commission is hereby created to consist of the chairman of the
committees on the judiciary and codes of the senate and assembly, ex officio, and five
additional members appointed by the governor. . . . Four members appointed by the
governor sball be attorneys and counsellors at law, admitted to practice in the courts
of this state, and at least two of them shall be members of law faculties of universities
or Jaw schools within the state recognized by the board of regents of the state of
New York.

N.Y. Legis. Law § 72:

It shall be the duty of the law revision commission:

1. To examine the commnon law and statutes of the state and current judicial deci-
sions for the purpose of discovering defects and anachronisins in the lJaw and recom-
mending needed reforms.

2. To receive and consider proposed changes in the law recoinmended by the American
Law Institute, the commissioners for the promotion of uniformity of legislation in the
United States, any bar association or other learned bodies.

3."To receive and consider suggestions from judges, justices, public officials, Jawyers
and the public generally as to defects and anachronisms in the law.

4, To recommend, from time to time, such changes in the law as it deems necessary
to mnodify or eliminate antiquated and inequitable rules of law, and to bring the law
of this state, civil and criminal, into harmony with modern conditions.

5. To report its proceedings annually to the legislature before February first, and,
if it deemns advisable, to accompany its report with proposed bills to carry out any of
its recomnendations.

As originally constituted in 1934, only the chairmen of the Senate and Assembly Comnmittees
on the Judiciary were ex officio memnbers of the Commission. The chairmen of the Codes
Committees were added by N.Y. Sess. Laws 1944, ch. 239.

As to the qualifications of the members appointed by the Governor, it is interesting to
note that only four of five need be lawyers. Cf. Governor Roosevelt, supra note 37, and
the controversy indicated by his veto of the Legislature’s 1929 bill. Cf. Saxe, supra note 35.
In this same address, Mr. Saxe said:

I think by that time we had already renamned it the Law Revision Comnmission in
our bill. When President Roosevelt becamne Governor I went up and spent two hours
with him on the subject, and he wanted the Commission on the Administration of
Justice recalled, because he wanted to appoint some laymnen to the Commission, as he
expressed it to many lawyers, and he wanted the laymen to take a whack at reforming
our laws.

The Commission to which Mr. Saxe referred was the old 1923 Commission to Investigate
Defects in the Law and its Administration, see note 33 supra, or perhaps, and more likely,
the Law Revision Commission which it proposed in its 1924 bill, after report of its
Committee on Plan and Scope. See note 35 supra. The heat engendered by Governor
Roosevelt’s proposal to have laymen participate in the reform of the law was very sub-
stantial. He proposed the reform in his speech of acceptance of the nomination for Gov-
ernor (supra note 37); he had won the governorship in 1928 by plurality of only 25,564 out
of 4,471,426 votes cast. Governor Smith, as candidate for President, had lost the State by
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This paper studies the work of the New York Law Revision Commis-
sion as an agency which, from the time of its organization, has depended
solely on research as its tool for investigation and report to the legisla-
ture.

The 1923 Commission to Investigate Defects in the Law and its
Administration was specifically given the power “to compel the attendance
of witnesses and the production of books and papers.” It was likewise
given “all the powers of a legislative committee as provided in the
legislative law, including the adpotion of rules for the conduct of its
proceedings.”®! The 1934 statute creating the Law Revision Commis-
sion and defining its duties contained no such provisions or powers.

The Law Revision Commission held its organizational meeting on
July 31, 1934, On February 21, 1935, the first bills recommended by it
were introduced in the Legislature. In the twenty-eight legislative
sessions between 1935 and 1962, bills on 327 different subjects were
recommended by it to the Legislature. During three years of this period,
1954-1956, the Commission, on direction of the Governor, was exclu-
sively occupied with one study, the Uniform Commercial Code, and no
bills were recommended by it. Of these 327 bills, 243 were enacted into
law. This is a study of the techniques employed in the transition from
research by the Commission to legislative action, especially to the favor-
able action disclosed by this record.®

103,481 votes. The Senate was Republican 27-24; the Assembly was Republican 89-61. The
lawyers of the state were not too enthusiastic; it was a major political issue.

So, in the constitution of the Law Revision Commission, the fact that only four out of
five appointed members need be lawyers would seem to be a bow in the direction of the
winner of the 1930 controversy. Vet it is interesting to note that since the organization of
the Commission only one of its members had not been admitted to practice as a lawyer,
and he had a Columbia law degree. That member was Mr. Bruce Smith, a specialist in
police science and administration of the staff of the Institute of Public Administration.

41 N.Y. Sess. Laws 1923, ch. 575, § 3. Cf. Mr. Chief Justice Warren in Watkins v. United
States, supra note 16, at 191:

Modern times have seen a remarkable restraint in the use by Parliament of its
contempt power. Important investigations, like those conducted in America by con-
gressional committees are made by Royal Commissions of Inquiry. These commissions
are composed of experts in the problems to be studied. They are removed from the
turbulent forces of politics and partisan considerations. Seldom, if ever, have these
commissions been given the authority to compel the testimony of witnesses or the
production of documents.

42 See note 102 infra. See also Fuld, supra note 18, at 649.

The Law Revision Commission has discharged its functions admirably, with skill
and diligent application, and has fully justified the hopes and expectations of its
founders. When it embarked upon its appointed task, many defects and anachronisms,
which the courts felt powerless to eliminate, stood deeply rooted in the law. In careful,
methodical fashion, and only after comprehensive and painstaking study of the
problems involved, the Commission recommended legislation designed to root out
many antiquated and unjust rules of law, whose only reason for being was often
merely that of historical accident.

The achievements of the first year after organization are described in MacDonald &
Rosenzweig, “The Law Revision Commission of the State of New York: Ifs Organization,
Procedure, Program and Accomplishment,” 20 Cornell L.Q. 415 (1933). See also Scheintag,
supra note 38; Comment, 4 Fordham L. Rev. 104 (1935). There is a vast collection of
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Perhaps, to a participant in this process, any one factor can be over-
emphasized. Was the Commission’s research the key to its success? This,
I suppose, is the major question posed by this paper.

It cannot be denied that there are problems which are peculiar to an
official agency whose sole purpose and function is to “root out many
antiquated and unjust rules of law” by recommending legislation to one
of the great political branches of the government, concerned as it is
with many problems far removed from law reform in “the great fields
of private law, where justice is distributed between man and man.”’*
An examination of those problems, disclosed over the years, will be help-
ful in showing the background of the research and the recommendations
of this agency and the pattern within which they are made.

“Research” and “scholarship” are themselves not objectionable words
in the legislative process. Many jurisdictions have legislative research
bureaus, or legislative reference libraries. Legislative committees have
counsel, assistant counsel, and staffs. Let it be understood, however, that
words have pleasant or unpleasant significations. Cardozo called his
agency a “ministry” and the members of it “ministers.”** In New York,
the agency was deliberately called a “commission” and the members
of it “commissioners.” It is not inconceivable that in the hurly-burly
of politics, a “ministry” and “ministers” might have had trouble in
getting off the ground. Thus the Law Revision Commission, with mem-
bership required by statute to include two law professors, with a
mandate to receive and consider suggestions from “other learned bodies,”
inter alig, not only had to “guard against the twin dangers of overzeal
on the one hand and of inertia on the other.”*® It had to guard against
even the appearance of affected superiority, of talking down to its creator
and its master.

The first years were critical. Although the Commission thought of
itself as permanent, there was nevertheless the problem of survival.®

periodical and other literature about the Commission. No attempt will be made to present
it here, Indeed, it probably would be difficult, because a great deal of it is found in dis-
cussions of specific legal subjects on which the Commission has made recommendations.
See, however, Heineman, supra note 1, at 709 n.31. In a Symposium in 40 Cornell L.Q.
641 (1955), the impact of the Commission in twenty years (1934-1954) on various fields
of law was described: On the Courts by Judge Stanley S. Fuld, at 646; on the law of
Restitution by Prof. Edwin W. Patterson, at 667; on the law of Corporations, by Carlos
L. Israels, Esq., at 686; on the law of Contracts, by Prof. Robert Braucher, at 696; on
Criminal Law by Simon Rosenzweig, Esq., at 719; on the law of Real Property, by Prof.
W. David Curtiss, at 735-63. In a foreword to the Symposium, the present writer noted
at 645: “There has been a record made in torts, in secured transactions, in implementing
the abolition of the distinction between law and equity and distinctions between the forms
of action” and “There could be more, limited only by space and the availability of
generous and authoritative contributors.”

43 Supra note 21.

44 Cardozo, supra note 1, at 124,

46 Id. at 125.

46 The most drastic proposal of these early years was Mr. Abbot Low Moffat’s bill Ass.
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Adequate financing was a pressing question, and there were other
special problems, such as its status as an official agency, the development
of methods of research; and the establishment of sound relationships with
the Legislature and the Governor. There was also the necessity to make
and keep contact with the bar and with the courts. All these matters the
Commission considered as it entered upon its function of translating
abstract research into legislative action.

IV. OrcaNizatioN oF REsEarcH WITHIN THE Law REvisioN
ComMISSION

One of the first acts of the 1934 Commission was to appoint an Ex-
ecutive Secretary and Director of Research, these dual functions being
for many years assigned to one individual.*’ It was his responsibility
to acquire a research and clerical staff and to organize the work of the
Commission. At the same time a Committee on Projects was created
which at once directed inquiries to judges and lawyers, to the reporters
and annotators of the Anerican Law Institute, and to other groups
interested in or concerned with reform of the law.

At its second meeting the Commission drew up a list of twelve subjects
for immediate study, and a division was made between those which were
intended to be completed for submission to the 1935 Legislature and those
which involved long-term consideration. The procedure of drawing up a
project list and compiling an “immediate” and a “reserve” study list
worked well and has continued to this day in somewhat altered form.
The selection and allocation of topics for study is done in the spring of
each year at the time when the Commission’s Calendar is being set up.

The Plan of Research Within the Commission
With the headquarters of the Commission organized and its staff

Int. 816, Pr. 843, 1537, 1723, 2199 (1937) which actually passed the Assembly after three
readings on March 24, 1937, and was reported by the Senate Judiciary Committee where
it went to third reading. The Legislative Index describes the bill as “adding new sections
73, 74 of the Legislative Law by enlarging powers of the law revision commission.”
Enlarge them it did, by combining with the Commission’s duties revision powers like
those of the Wisconsin Revisor of Statutes and by actually making it possible to have
Commission bills introduced automatically upon report. But the complexion was changed.
The bill created the office of Director, with nearly triple the then salary of the Executive
Secretary and Director of Research, and reduced the Commissioner’s salaries by 80%.
Cf. Cardozo, supra nofe 1, at 123: “No man is likely to combine in himself attainments
so diverse.” Mr. Moffat was a legislative leader in 1937; he was chairman of the Assembly
Ways and Means Committee, a scholarly man, a graduate of Harvard and the Columbia
Law School, where he was greatly interested in the work of statutory revision as opposed
to law revision and in the work of the Wisconsin Revisor of Statutes. He was finally
persuaded that law revision requires more than one man, or one man with five advisors,
and he did not press his bill to passage in the Senate.

47 T was the first appointment—July 31, 1934. Upon my appointment to the Commis-
sion in 1956, the functions were divided, and since that time have been in two persons.
Mrs. Laura T. Mulvaney was appointed Director of Research; Professor W. David Curtiss
was appointed Executive Secretary, and upon his resignation Walter C. O’Connell, Esq.,
was appointed to succeed him.
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provided for, a fundamental question facing the new agency was the
planning of a research program for the members of the Commission it-
self. Tt was necessary to decide how the Director of Research and his
staff would function i relation to the Commission members and how
research tasks would be distributed within the membership. Obviously,
a distinction had to be made from the first between the appointed
members of the Commission and the ex officio members. Their positions
differ. The ex officio members, of course, are neither appointed nor paid.
Their membership results from their position in the Legislature. For
them, regular attendance at meetings and definite assignments could
not be planned. Their presence at working sessions of the Commission
would be appreciated, but could not be required. All members present
at meetings are of course entitled to vote; ex oficio members should
be able to exercise this right without being bound when the same matter
later came up for consideration in the Legislature, either before a com-
mittee or in the deliberative body itself.

The appointed members, therefore, became the active group. Im-
mediately, a decision had to be made as to how they would function:
would each member of the Commission participating in research himself
conduct his own research, reporting to the full Commission his findings
and his recommendations? Or would research be conducted under the
general supervision of the Director of Research, for the Commission
as a whole, with the results reported directly or indirectly to the full
group for its decision? It was decided that instead of members of the
staff being assigned to each individual Commissioner, with duties
comparable to those of law secretaries to judges, the Director of Research
himself would be responsible to the organization as a unit and would
direct the entire research program of the Commission.

Tke Selection of Projects

From whence comes the grist for the Commission’s mill?*® It comes
from the project suggestions sent to the Commission by outside individ-
uals or groups, and from its own study of New York law.

Outside suggestions follow no particular pattern. They may be de-
tailed or merely briefly stated. Usually, they gave no more than a mere
idea of the nature of the desired change—an unbriefed, unresearched
idea. This is true no matter whether the suggestion comes from the courts,
from the Governor, from the Legislature, from public officials, from
lawyers, or from the publc.

48 See text of the enabling statute, N.¥Y. Legis. § 72, at note 40 supra.
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Although a suggestion from a court may go no further than, “We
must read statutes as they are written and, if the consequence seems
unwise, unreasonable or undesirable, the argument for change is to be
addressed to the Legislature, not to the Courts.”® It may be more
succinctly stated in an opinion which makes specific reference to the
Commission, as was done by Judge Moule in the case of Germain v.
Germain:®°

The court believes that consideration should be given to amending the
New York State law to provide for the appointment by the court of a
conservator of the property of one who disappears voluntarily or in-
voluntarily and cannot be proved dead, seen or heard of.

This court, by sending copies of this opinion to the New York State Law
Revision Commission, New York State Bar Association and Erie County
Bar Association, is suggesting that remedial legislation be enacted.

The suggestion for change may be contained in a letter from the Court
directed to a particular case, which if followed leads to an undesirable
result: '

That case [Karminski v. Karminski, 272 App. Div. 764, 70 N.Y.S.2d
327 (1st Dep’t 1947)] has promipted the Court to call the attention of
your Commission to the provisions of Section 1171-b of the Civil Practice
Act and the decisions construing that section. In conference the Judges
were unaniniously of the opinion that that section may result in great
hardship and that an amendment should be miade permitting wide dis-
cretion in the court to which an application is presented.

A Copy of the record, which speaks for itself, is enclosed herewith for
the consideration of your Commission and for such action as it may deem
advisable.5?

At times, the Governor may transmit a specific suggestion for study
by the Commission, as has been done respecting several matters: the
desirability of changes in the Penal Law and in the Code of Criminal
Procedure with regard to the establishment of commissions to examine
the sanity of persons accused of crime;®® the need for changes in the

49 People v. Kupprat, 6 N.Y.2d 88, 90, 160 N.E.2d 38, 44 (1959).

50 31 Misc. 2d 401, 406, 220 N.Y.S.2d 1013 (Sup. Ct. Erie County 1959). See 1961 N.V.
Leg. Doc. No. 65(G) recommending the enactment of N.Y. Sen. Int. 1338, Pr. 1354,
Ass. 1554, Pr. 1556 (1961); N.Y. Sen. Int. 1335, Pr. 1351, Ass. Int. 1624, Pr. 1626 (1961);
N.Y. Sen. Int. 1332, Pr. 1348, Ass, Int. 1617, Pr. 1619 (1961) ; N.Y. Sen. Int. 1336, Pr. 1352,
Ass. Int. 1737, Pr. 1739 (1961) ; N.Y. Sen, Int. 1337, Pr. 1353, Ass. Int. 1553, Pr. 1555 (1961).
The first four of these bills became law after certain amendments: N.¥. Sess. Laws 1961,
chs. 108, 109, 367, 360. The fifth bill, having passed the Legislature in amended form,
was disapproved by the Governor on April 6, 1961.

51 See 1948 N.Y. Law Revision Comm’n Rep. 241-42, 249, See also Read, MacDonald &
Fordham, supra note 8, at 39-40.

52 1935 N.Y. Law Revision Comm’n Rep. 633-81.
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Uniform Criminal Extradition Act®® and the Correction Law;? the ques-
tion of what should be done respecting the law of felony murder and
second degree rape;® and, notably, the study of the Uniform Com-
mercial Code.?®

The Legislature may, itself, direct the Commission to undertake a
particular study. Most recently, this was done as the result of a bill
introduced in the Legislature in 196157 duly enacted into law, which
“authorized and directed” the Law Revision Commission to make a
thorough study and examination of all laws of the State relating to the
offices of coroner and medical examiner. And in 1962, by concurrent
resolution, the Legislature directed the Commission to study the desira-
bility and feasibility of an Administrative Procedure Act for the State.’®

Suggestions have come to the Commission from other executive de-
partments of the State. For instance, the Comptroller wrote that the
abolition of the distinction between sealed and unsealed instruments
had had some unexpected results affecting bonds of the state and of
some municipalities, so far as the statute of limitations was concerned,
and that correction was needed.*®

Proposals indicating a need for change in the law quite frequently
come from lawyers, with respect to problems disclosed in counseling or
in advocacy, or with respect to problems which have been noted without
particular professional interest.

When the project suggestion comes from within the Commission itself
—ifrom one of the members or from the staff—it usually has been very
carefully considered before being proposed. This is the source of most
topics for consideration.® )

Thus it can be seen that the suggestions received are many and varied.
Some merit careful study while others are trivial in nature, perhaps the
mere expression of whim, and should be disregarded. But it is the
Commission that must make this decision. There is an exception, however,
in the case of a directive from the Legislature or a request from the
Governor. These, unless consultation should reveal the inappropriateness

53 See 1935 N.Y. Law Revision Comm’n Rep. 91-156; see also 1936 N.Y. Law Revision
Comm’n Rep. 477-573.

54 See 1935 N.Y. Law Revision Comm’n Rep. 477-573.

55 See 1937 N.Y. Law Revision Comm’n Rep. 399-871.

58 See N.Y. Law Revision Comm’n Rep. 7.

57 See N.Y. Sess. Laws 1961, ch. 479.

58 Sen. Res. 103 (1962), passed Senate March 28, 1962; concurred in by Assembly
March 29, 1962.

69 See N.Y. Civ. Prac. Act § 47-a. 1950 N.Y. Law Revision Comm’n Rep. 193-219,
particularly at 215-217.

60 Since 1934, approximately three thousand suggestions for study have been received
from all sources; approximately half of these have come from outside the Commission
itself and its staff.
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of the Commission’s undertaking such a study, must be complied with
even though outside the agency’s own view of its own skill and compe-
tence.

In reaching its decision as to whether to include a particular suggestion
on its study list, the Commission weighs many factors, but primarily the
evidence of a need for such an undertaking. If the subject is already
being studied by an established agency of the State (perhaps an exist-
ing State department or legislative investigating committee), or falls
within the jurisdiction of that agency, or if it is a facet of a study already
undertaken by the Commission or of an earlier suggestion which has
been rejected or disposed of, the Commission will undoubtedly decide
not to go ahead. This is true also if the suggestion involves primarily
questions of policy, even though it may concern a field within which no
previous Commission study has been made. It should be emphasized that
no one of these factors is absolutely controlling. The Commission re-
ceives some one hundred or more suggestions each year and all are
carefully evaluated.®* When a proposal is submitted with accompanying
explanation of its meaning and its connection with and place in the
general pattern of the law, it is very helpful. The Comnmission, however,
in considering subjects for study is not solving any legal problems, it
is simply deciding whether or not to take up the subject as a project
for study. Decision-making of this kind imposes no major demand on
the research function of the Commission. At this stage it is necessary
only to formulate enough of a study to supply an answer to the question
whether the subject is to be studied or not, and if not, what other dis-
position is to be made of it.

Projects Report

These efforts, undertaken chiefly by the Director of Research, result
in a Projects Report which is usually submitted annually, but may be
made several times during the year. This report is in two parts: (a) a
short study explanatory of the submitted suggestion, in cases where it
is a new suggestion coming either from the outside or from within the
Commission; and (b) in cases where the suggestion is #of new, a brief
re-study bringing up to date previous itemns submitted to the Commission
but not yet studied, or on which study has for some reason been
suspended.

The Projects Report is submitted annually to the full Commission,
which determines the calendar for the ensuing year. This Calendar of

61 See note 60 supra.
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Topics for Study®® falls into three main divisions: (1) The Immediate
Study List, i.e., those projects on which study has been authorized and
which will be assigned by the Director of Research; (2) The Reserve
List, i.e., those topics not rejected or referred elsewhere, on which
study has not yet been authorized and which will be re-examined; (3)
The Suspended Study List, 7.e., those topics which have been previously
studied, including in large part subjects which reached the stage of a
proposal being submitted to the Legislature but which was not accepted
by it, and also subjects as to which it was decided after study to make
no recommendation for legislation; and including, in lesser part, those
subjects on which study was begun but, for some reason, was not
completed.

The placing of a study on the immediate Study List of the Calendar
does not necessarily mean it will be studied in the year in which the
calendar action was taken. It simply means authorization to the Director
of Research to begin study when, in his own determination, it can and
should be begun. This decision is based on a number of factors: (a) the
availability of qualified personnel to undertake the study; (b) a pre-
diction, made substantially nine months prior to the opening of the
next session of the Legislature, as to what will then be a balanced pro-
gram of proposed bills, including an estimate of the work that can be
finished before the session and that which predictably cannot; (c) a
judgment as to which studies are likely to result in legislation and which
are not; and (d) a balancing of work among the various members of the
Commission, according to their specialized interests or professional ex-
perience. The most important factors are the availability of qualified

research personnel, and the balancing of work within the Commission
itself.

Organization of the Membership of the Commission with Respect to
Research

We have seen the participation of the Commissioners in the selection
of projects and the formulation of the Calendar. Once the Director of
Research has determined which subjects are to be studied during a
given year, a committee of the Commission, usually consisting of two
members—sometimes in a simple case of one member, rarely of three
members—is appointed to undertake the preliminary study. A research

62 The report of the Commission is published each year as a legislative document and
is assigned the number 65. It is later reprinted in the bound volume for that year of
the Commission’s Report, Recommendations and Studies, presents the Immediate Study
List and the Reserve List under the title “Proposals for Future Consideration.” The
Suspended Study List is not published.
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assistant or a research consultant is then assigned to the topic and he
makes the basic study under the supervision of the Director of Research.
Sometimes, particularly in the case of a large exploratory subject, the
Committee holds a preliminary meeting with the person assigned to the
research. Thereafter the research assistant or consultant proceeds to
make the basic study (to be later discussed) culminating in a lengthy
report which concludes with his personal recommendations for action.
Upon completion of this report and its submission to the Committee, a
meeting or a series of meetings of the Committee is held at which all of
the research materials are considered. Minutes are kept of each meeting.
The Committee then mneets with the full Comnmission and presents its
plan of action. All the material considered by the Comnmittee, including
the conclusions of the research assistant or Consultant, however tenta-
tive and even if overruled by the Committee, goes to the full Commis-
sion. The Committee’s submission may or may not include a proposed
recommendation and draft statute, depending upon whether or not
there is agreement respecting the need for legislation. The Commission
considers the subject from every angle. There is debate. If no decision
can be reached the matter may be referred back to the Committee for
further study and the whole process is repeated. If the Commission
decides to recommend legislation, consideration is at once given to the
drafting of a suitable statute, which may not, in its final form, be approved
until a later meeting.

The Functioning of Research Assistants and Research Consultants

The basic research of the Commission is carried on by research
assistants, who are members of its regular staff, and by research con-
sultants, who are engaged only for a particuar topic. The consultants
may be law professors or lawyers with offices remote from the Commis-
sion’s headquarters.

As has been noted, researchers are not individually assigned to the
members of the Commission, but are responsible directly to the Director
of Research who, in turn, is responsible to the full Commission.

Research assistants are employees of the State. They are paid annual
salaries on the same basis as other State employees and are a part of the
State civil service, although not a part of the classified competitive
service.%

Research consultants, on the other hand, are independent contractors.
They are engaged for the specific project and have no other assignment.

63 See Op. Atty. Gen. N.Y. 538 (1934); see also Op. Atty. Gen. N.Y. 439 (1935).
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The pleasant word “honorarium” is used to describe their compensation,
although undoubtedly their contractual arrangement could be enforced
in the Court of Claims. Neither their names nor their positions appear
in the segregation of budget items certified from time to time by the
Director of the Budget, as required by law. Instead, the compensation
of the whole group of consultants is covered by a lump sum item
certified for this purpose.

The use of assistants and consultants has shifted over the years. In
the early years there were as many as nine research assistants, with
relatively fewer consultants. In later years, the Director’s staff has in-
cluded as few as two, or even one assistant. This shift began when the
war and draft made it nearly impossible to recruit and keep a regular
staff. It was accelerated after the war by the great increase in the
beginning salaries paid by metropolitan law offices to young lawyers
who would be considered eligible for appointment as research assistants.
One assistant today costs as much as three or more in 1934, and the
appropriation for the Commission has not been increased proportionately.
There has been no comparable increase in the sum paid to consultants
as honoraria. The smaller number of research assistants reflects this
more attractive beginning salary in law offices generally, and also the
increased opportunities for top law graduates, as well as the increasingly
satisfactory experience with a smaller staff and reliance on the consultant
system.

For the most part, a typical research assistant is a high-ranking recent
law school graduate who takes the job with the idea that it is a temporary
step (one year or two) in obtaining experience and prestige. The
research consultant, on the other hand, is usually a member of a law
school faculty, sometimes of outstanding prestige and authority, or, as
is equally possible, a young professor who desires to supplement his
incomme and to obtain the professiomal prestige that attaches to an
appointment as consultant to the commission. It is an experience which
consultants often repeat year after year, partly due, perhaps, to the
satisfactions inherent in being a participant in reform of the law—of
having a part in this forward movement.

The research assistant participates in all of the research activities
of the Commission, including the preliminary study which precedes
selection of projects for study and their allocation to the various study
lists. A member of the permanent staff also participates in activities
which are on the fringe of research, the technical details of indexing, and
the preparation of supplements and appendices to the annual bound
volumes of the Commission’s Reports.
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The research consultant, however, acts only in one area: the study
of the subject assigned, which is taken from the Immediate Study List
of the Calendar. When the research assistant is similarly undertaking a
study, both are doing the same job, and the nature of their activity at
such time is the same.

The Research Study

This brings us to the research study, the heart of the research process.
The Commission has drawn up general standards which apply to
all such work and which serve as a guide to research assistants and re-
search consultants alike. They are in line with the exposition that follows.

The basis upon which a study is undertaken is that it is to provide the
Commission with a thorough review of the problem, in all its varied
and related aspects, so that a correct conclusion can be reached as to
whether or not legislative action is required, and if such action is to be
recommended, how it is to be formulated. Any study must include an
analysis of the New York law, a comparison of it with the law in other
jurisdictions, sometimes even including foreign law, and a considera-
tion of the policy questions involved. Statutory as well as decisional law
is to be examined, and the thinking of jurists, textwriters and eminent
authorities consulted. All available pertinent legal literature is to be
considered—treatises, periodicals, restatements, model or uniform laws,
etc. The search for relevant authorities and the recognition of a sufficient
quantum of authority is, of course, the professional responsibility of the
researcher. Factual investigations are seldom called for, since the studies
made by the Conunission are legal studies. However, where factual
data is needed,®* or where it may be deemed helpful to obtain the
opinion of the bar in specialized fields of practice,®® this may be done,

64 For example, where it was relevant to determine the number of assignment proceed-
ings from the benefit of creditors (see 1950 N.Y. Law Revision Comm’n Rep. 285, 337-42) ;
or where the interpretation given by county clerks to a particular statute administered
by them became important (see 1948 N.Y. Law Revision Comm’n Rep. 65, 71); or where
it was deemed important to have information with respect to the amount of judgments
and settlement of actions for wrongful death in the case of young children (see 1935 N.Y.
Law Revision Comm’n Rep. 157, 221-25).

65 An example is in trade-mark law and practice. See Study made for the Commission
on “Trade Marks” by Prof. Milton Handler of Columbia Law School, the Appendix to
which reports the public conference or hearing held by the Law Revision Commission
on this subject in 1952. 1953 N.V. Law Revision Comm’n Rep. 769.

Another example is in the Commission’s study of the assignment of accounts receivable.
See 1946 N.Y. Law Revision Comm’n Rep. 351, 601-52, for a Stenographic Report of a
Hearing on the subject attended by representatives of the Subcomm. on Accounts Receivable
of the Comm. on Unif. State Laws of the Ass'n of the Bar of the City of New York, The
National Conference of Comm’rs on Unif. State Laws, The National Ass’n of Credit Men,
the New York State Bankers Assn, and executives of various lending organizations and
attorneys having special experience in this method of financing.

Another example is a hearing held in connection with the Commission’s study of the
problems involved in conferring on newspapermen a privilege to refuse to disclose the
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but the manner in which it takes place is always a matter to be decided
by the Commission. Neither the assistant nor consultant is expected to
conduct any such inquiry upon his own initiative, but he may recommend
to the Commission that such inquiry be made.

The function of the research person, therefore, is to assist the Com-
mission, first reporting to its special Committee that has been appointed
to deal with the particular project for study. The researcher collects,
organizes and reports the research data. He also presents, separately,
his views as to whether legislation is desirable, and if it is thought to
be, what its scope and tenor should be. His presentation is made first to
the Committee, and then before the full Commission. The matter is dis-
cussed and debated. It may be that additional research is needed on
particular points, in which case the assistant or consultant resumes his
study and makes a further report at a reconvened meeting. The research
person attends all meetings of the Commission at which his project is
being considered. He is usually called upon for a short oral summary of
his findings, but the proposals outlining whatever action it is thought the
Commission should take is orally presented by the Chairman of the
Committee responsible for the topic.

As has been indicated, the studies made for the Commission are pub-
lished in its annual reports. But this normally occurs ony if a recom-
mendation or cominunication to the Legislature results. If no action
whatever is taken, the study is simply filed. All studies are reviewed
by the Director of Research for the purpose of editing. Since they are
frequently consulted by the bar, it is important to exclude any pas-
* sages, originally written to convey to the Commission the Consultant’s
own opinion, that could be erroneously relied on as expressing views of
the Commission, especially as to matters of policy or as to possible in-
terpretations of the recommended statute. It is advisable, also, in some
cases, to withhold from publication passages dealing with matters on
which the Commission is reserving action.

Necessary Steps After Approval of the Researck Study

With the research study completed, the next step, assuming the
Commission has reached a decision that legislative action is desirable,

source of information given to them—a study, incidentally, directed by the Legislature
itself, see text accompanying notes 57, 58 supra, where a hearing was held attended by
newspaperinen, editors, publishers, representatives of bar associations, district attorneys,
etc. See 1949 N.Y. Law Revision Comm’n Rep. 23, 126-68.

Perhaps the best example of this kind of activity is the study of the Uniform Com-
mercial Code. 1954 N.¥. Law Revision Comm’n Rep. vols. 1, 2. Hearings were held in
Buffalo, Syracuse, Albany and New York City, on the entire Code; hearings were held
in New Vork City on each article of the Code, each involving a2 number of specialized
fields of practice.
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is the drafting of the proposed statute. This will be submitted in bill
formn to the Legislature, and is accompanied by an explanatory “statutory
note,” a short statement of what the bill accomplishes. The ‘“statutory
note” is printed with the bill as a kind of footnote. Along with the
proposed legislation goes a separate and distinct documnent known as
the “Recommendation,” which is particularly helpful since it explains
the reason for the proposed legislation and reviews concisely but fully
the entire problem as presented in the research study. The legislation
proposed is the product of the joint considerations of all members of the
Commission, and has been fully passed upon and agreed to by them before
it is submitted to the Legislature.

The proposal, however, is not yet ready for submission to the Legisla-
ture. There are some preliminary steps. The most important of these
bears upon the relation of the Commission with the organized bar of the
State. From the beginning there has been cooperation between these two
groups.® It is perhaps sufficient to state here that the voice of the or-
ganized bar is heard through a standing committee of the New York
State Bar Association especially created in 1935 to cooperate with the
Law Revision Commission. Consultation with this group is deemed by
the Commission to be an essential part of the research process before its
recommendations and proposed statutes are formally presented to the
Legislature.

The Cooperating Committee of the State Bar Association meets
annually with the Law Revision Comunission, usually at the completion
of the year’s work of the Commission, and shortly before the Commission
makes its report to the Legislature, which it is required to do “on or
before” February 1st, each year. But the Cooperating Committee has
been apprised much earlier of the Commission’s planned program. Early
in the Fall, the Director of Research advises the Chairman of the Com-

66 The Committee to Cooperate with the Commission, although first created in 1935,
did not become a standing committee until the ensuing year, 1936. The Committee, which
has met annually with the Law Revision Commission ever since (with the exception of
the years 1954 and 1956 when the Commission made no recommendations to the Legis-
lature because of the pendency of its study of the Uniform Commercial Code), has had
extraordinary continuity of service on the part of its chairmen, and indeed of its member-
ship. In twenty-seven years there have been onmly six chairmen:

Robert E. Lee, 1935-1936 (later President)

Arthur VD. Chamberlzin, 1937-1950 (President, 1950)

Edmond Borgia Butler, 1951-1956 (Died March 21, 1956)

Louis J. Merrell, 1957

M. Harold Dwyer, 1958-1962

John H. Hollands, 1962-
All of the chairmen had served several years on the Committee prior to assuming that
post. Indeed, the immediately past chairman, Mr. Dwyer, was a member of the research
staff of the Commission and the co-author of one of its most influential studies imme-
diately after his graduation from law school in 1933.
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mittee of those projects which seem likely to be completed for sub-
mission to the next legislative session, and the Chairman, in turn, advises
the Commission of his designation of subcommittees of the-Cooperating
Committee to report on each of the topics. Materials showing the
tentative recommendations of the Commission on each topic are sent to
the entire membership of the Cooperating Committee. Copies of the
research materials which were before the Commission are also lent to the
members of the subcommittees. Each subcommittee later reports to a
full meeting of the Cooperating Committee, at which the conclusions
that have been reached are either approved (with possible suggested
changes) or rejected. In many instances, perhaps more often than not,
the Cooperating Committee approves the Recommendations proposed
by the Commission. There then follows a joint meeting of the Committee
and the full Commission and all the proposals are reviewed in round-
table discussion. The full Commission, at a subsequent meeting, deter-
mines what action it should take respecting the suggestions of the
Cooperating Committee.

The legislative program has now been finally determined and bills to
carry out the Commission’s recommendations are prepared for intro-
duction in the Legislature. The ex officio members of the Comnmission—
the Chairmen of the Judiciary and Codes Committees of both houses—
introduce the bills or arrange for their introduction by other legislators.

The Bills in the Legislature

An attempt is made, and it is nearly always successful, to have the
bills ready for introduction during the first week of the legislative
session. Simultaneously, a complete set of the Recommendations of the
Commission, in multilithed form, is delivered to the post office box of
each member of the Legislature, to the Governor’s Counsel and to the
clerks of each house.

Following their introduction, the bills are referred to the appropriate
legislative committees, usually Judiciary and Codes, and preparations
are mnade for a joint legislative hearing before those Committees, usually
held, at their convenience, in mid-February.

Also, soon after the Commission’s bills have been introduced, copies
are distributed to other groups—to the appropriate committees of the
different bar associations located in metropolitan New York; to local
bar associations upon a current mailing kst furnished by the Exzecutive
Director of the New York State Bar Association; to the State Library
and to several court libraries and other law libraries; and to such legal
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reference services as the Legislative Index and the New York Legisla-
tive Service, Inc. A substantial number of the Recommendations are
also distributed in response to requests received from lawyers and other
interested persons while the bills are before the Legislature. Thus the
Commission disseminates information about its propoals to interested
groups throughout the State. The Legislative Reporter of the New
York State Bar Association usually devotes the first three issues of his
weekly report to discussion of the Commission’s bills.

In the period that elapses between the introduction of the Commission’s
bills and the joint legislative hearing, the Commission is busy keeping
itself informed of the sentiment regarding its proposals. An “objections”
file is made up for each bill before the Legislature. In many cases a very
satisfactory liaison has been established between bar committees and
other legally oriented groups. For example, the Director of Research
keeps in touch, either by correspondence or telephone, with the legisla-
tive committee members of the two major metropolitan bar associations.
Comparable liaison has been established with the legislative committees
of various other organizations such as the Executive Committee of the
New York State Surrogates’ Association, the Committee on Law Reform
of the Supreme Court Justices, the Association of County Clerks, of
District Attorneys, etc.

Once again the Commission holds a full meeting, before the legislative
hearing is scheduled to take place, and examines all the accumulated
data. It reconsiders its previous action in the light of this material—the
objections and the approvals—and either reaffirms its prior stand or
may propose that certaim of its pending bills be amended, or even, in
some instances, that they be withdrawn for further study.

The full Commission attends the joint legislative hearing and each
Commissioner in turn presents those measures which were assigned to
him and which have been his responsibility. He explains them and
answers any questions raised concerning them.

It sometimes happens that the Legislature itself amends the Commis-
sion’s bills. The Commission may approve this action, but if it does not,
its objections are made known to the Governor at the time the bill comes
before him for signature. It is noteworthy that all Commission bills that
go before the Governor are accompanied by a full memorandum, directed
to Lis legal counsel, which supplements the formal “Recommendation”
already previously supplied by the Commission, and analyzes all com-
ments on the proposal, whether they be for or against.
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V. ProBrLEMS PECULIAR TO AN OFFICIAL AGENCY ENGAGED
N Law REFOrRM

Political Aspects

The operations of the Law Revision Commission are divorced from
politics, but the question of partisan influences may arise, so it may be
well to examine the Commission’s legislative record in this light. This
seems particularly pertinent since the Commission is a part of the
legislative branch of the government, with an appointive power in the
Governor and with four ex officio members from the Legislature (chair-
men of legislative committees) whose identity is determined by the
control in the Legislature.

There is an obvious connection between the political affiliation of the
appointing officer and the nature of his appointments. In the twenty-
eight years that the Commission has been functioning, the Governorship
has been held almost an equal number of years by the Democrats and
the Republicans.®” For thirteen years a Democratic Governor appointed
the salaried members; for fifteen years, a Republican Governor. One
might expect to find that the political association of the appointees
accorded with that of the Governor, but this has not always been the
case. Significantly often, the Governor ignored political hue, and either
permitted the incumbent to hold over or reappointed him despite his
different political affiliation.® This accounts in part for the remarkable
continuity of service among the appointed members of the Commission,®
a continuity found also, as it happens, among the ex officio members.”

67 See Appendix I for table showing the political complexion of the Executive and
Legislative Branches of the government of New York.

68 Governor Dewey, for example, when he took office in 1943, left the composition of
the Commission substantially unchanged during his first term. A majority of the mem-
bers continued in office, having been appointed by Governor Lehman, Mr. Dewey’s prede-~
cessor. (Membership on the Commission is so staggered that one vacancy occurs each year.)

Governor Harriman, who followed Governor Dewey in 1955, made no appointments
until 1957, permitting the incumbents to hold over when a vacancy occurred. This was
done at the special request of the Comnission which was then deeply engaged in a study
of the Uniform Commercial Code, and it was desirable that the. membership of the
Commission remain unchanged until the task was finished.

In 1959 Governor Rockefeller filled the first vacany that occurred with his own
appointee, but on the occasion of the next vacancy, he reappointed the incumbent. In
1961 another vacancy occurred and Governor Rockefeller again filled it with his own
appointee. In 1962 and in 1963 he reappointed the incumbents.

49 See Appendix IT for schedule of the length of service of all members appointed to
the Commission since its creation July 31, 1934, The average length of service is ten
years, which is an impressive indication of absence of undue partisan influence in making
Commission appointments. -

70 See Appendix ITI for table setting forth the length of service of the legislative mem-
bers of the Commission.

It is the legislative, or ex officio, members who introduce the Commission’s bills into
the Legislature, duly noted as being introduced “upon the recommendation of the Law
Revision Commission.” The position of the ex officio members as chairmen of the Judiciary
and Codes Committees of both houses has come about by virtue of their seniority; there-
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The possible influence of these facts on the legislative record of the
Commission is later discussed.

Budgetary Matters

Another area sensitive to issues of a partisan nature is budget and
appropriation. Appended hereto are figures showing the amounts appro-
priated for the Commission since its establishment, with an explanatory
note.™ The subject will not be examined in any detail here except to
note that in this area also there has been a remarkable freedom from
partisan political influence.

An analysis of the allocation of the appropriation made to the
Commission in 1962-1963 by the Executive Budget as enacted by the
Legislature, this allocation being made by the Division of the Budget,
is set forth below:

Personal Service:

Commissioners Salaries 32.92%
Straight Research Salaries* 315 %
Administrative and Office Salaries 20.98%
Total Personal Service 85.4%
Maintenance & Operation
Travel 4.5%
Supplies 2.5%
Printing** 4.5%
Communications 1.9%
Rentals 1.0%
Equipment Replacements 1%
Total Maintenance & Operation 14.5%
Total 99.9%

* 28.3% of this item, 8.9% of the total appropriation is allocated to
independent contractors.

%% Primarily for the bound volume, the legislative documents being
charged to legislative funds.

The Third House or Super-Legislature Fear

On several occasions, early in the Commission’s history, fear was ex-
pressed that it would become a ‘“super-legislature,”™ and the agency

fore a successor to a retiring chairman has had considerable experience with Commission
bills and practices prior to his chairmanship.

71 See Appendix IV.

72 On the occasion of the first meeting between the Commission and the New Vork
State Bar Association Committee to Cooperate with the Law Revision Commission, held
in December, 1935, Mr. John Godfrey Saxze, then President of the State Bar Association,
addressed the group and adverted to the fear expressed by Judge John Knight at the time
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was scrupulous to avoid any practices which would point in that di-
rection.” Even before its creation, when the idea of a Law Revision
Commission was first proposed in 1923, a somewhat similar fear was
expressed. This was the concern lest it become a “super-court.”™ But
the point was apparently never raised again.

The “super-legislature” fear has long since died, but it may be well
to consider just what is meant by it. How it manifests itself is not wholly
clear, but it would seem that if the Commission had ever sought to make
its bills “mnust” legislation; if it had lobbied for its bills, or its “program,”
then it might have been regarded as striving to override the Legislature
and to assert its own dominance. But this has never been the case. The
Commission not only has never thought in terms of “must” legislation—
an incredible position to the early Commission—but has refrained
from even referring to its “program’ until it had been established for
many years, and the phrase became one of common parlance. The Com-
mission, it is true, does more than merely “suggest”—it recommends. But
it attempts to give to its “Recommendations” a truly integral and dis-
tinctive status comparable to a judicial opinion. The Legislature is not
expected to take the Comnission’s proposals on faith, nor does it do
so. There is little danger that the Legislature will abdicate its function
here. It has, on the other hand, come to rely on the Commission’s pro-
posals, being fully aware of the careful and complete study and consid-
eration that has been given to each bill recommended.

Another possible manifestation of a “third house” or “super-legislature”
would be if the Commission attempted to defeat proposals made in the
Legislature under the sponsorship of others; or if it attempted to secure

when he was majority leader of the State Senate, that a Law Revision Commission, if
established, “would be a super-legislature.” See note 35 supra.

73 After the creation of the Commission, the Chairman of the Assembly Judiciary Com-
mittee, Horace N. Stone, an ex officio member, warned the writer, then newly appointed
as Executive Secretary and Director of Research, agaimst the adoption of any practices
which would indicate a “super-legislature” or “third-house” approach. The idea implicit
in this warning was: the Legislature gives, and it can take away.

In his article, “A Law Revision Commission for Illinois,” Mr. Ben W. Heineman ex-
presses a similar warning: “Prominent among the obstacles are . . . fears that it may
attempt to act as a super-legislature, or third house.” Heineman, “A Law Revision Com-
mission for Illinois,” 42 IIl. L. Rev. 697, 708 (1948).

There is nothing of greater consequence to the establishment of the Comimission or to

the success of its subsequent operations than the nature of its relationship to the

legislature. Opposition to the establishment of the Commission cannot be grounded
upon lack of need or upon the existence of a more desirable alternative. But opposi-
tion can rest and flourish upon an inarticulate fear that to establish the Commission
would be to establish a super-legislature or third house in the field of private law
at the expense of the prerogatives of the General Assembly.

Id. at 721.

74 Report of the Commission to Investigate Defects in the Law and Jts Administration,
1924 N.V. Leg. Doc. No. 70, pp. 9-10. In the succeeding year the proposal met with
“virtually unqualified approval.” 1925 N.Y. Leg. Doc. No. 74, the second Report of the
Conimission.
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a veto by the Governor of bills coming from other sources. But such
action would never be taken by the Commission, for it would be deemed
beyond its competence.

The experience of the Commission with two of its bills may serve to
illustrate this problem:

1. 1936 Competing Bills—Seal and Consideration. In 1935, the Com-
mission reported to the Legislature that it had begun to study the law of
contracts relating to consideration and the effect of the seal.” It was one
of the long-terin exploratory studies undertaken by the Commission upon
its own initiative. In 1936, the Commission submitted to the Legislature
two documents relating to this topic and also submitted a Recommenda-
tion which pointed out that its study was much more extensive than
the Recommendation. The study traced the history of the seal and con-
sideration not only in Anglo-American law, but also in Roman and modern
European law, for purposes of comparison.”™ The Recommendation dealt
only with those matters with respect to which the Commission believed
immediate changes were desirable.

On February 27, 1936, the Commission’s bills on this subject were
introduced into the Senate™ and the Assembly.” But in the meantime,
on January 29, 1936, Senator Jacob H. Livingston of Kings County
bhad introduced a bill”® which provided (amending section 342 of the
Civil Practice Act) that: ‘“The common law effect heretofore given to
a seal upon a written instrument is hereby abolished as to all instruments
executed after this section takes effect. . . .” In the previous year
section 342 had been amended also.®® The Commission’s 1936 proposal
differed from the Livingston bill of 1936 in that it would have ammended

75 See 1935 N.V. Law Revision Comm’n Rep. 13.

76 The Studies in question were the following:

1. The development of the Doctrine of Consideration, by Professor Horace E. White-~
side of the Cornell Law School.

2. The Counterpart of Consideration in Foreign Legal Systems, by Professor A. Arthur
Schiller, Coluinbia Law School.

3. A Promise to Perform or the Performance of a Pre-existing Duty as Consideration,
by Mordecai Rochlin of the Commission staff.

4. Doctrines relating to the Seal, by Milton Rosenberg of the Commission staff and
Mordecai Rochlin.

77 Senator William T. Byrne introduced the Commission bills in the Senate. 1936 Sen.
Int. 1429, Pr. 1448.

78 Assemblyman Harry A. Reoux introduced the Commission bills in the Assembly,
1936 Assem. Int. 1524, Pr. 1716.

79 1936 Sen. Int. 601, Pr. 635.

80 N.Y. Sess, Laws 1935, ch. 708. It amended old § 342 of the Civ. Prac. Act to read
as follows:

A seal upon a written instrument hereafter executed shall not be received as con-

clusive or presumptive evidence of a sufficient consideration. A written instrument,

hereafter executed, which modifies, varies or cancels a sealed instrument, executed

prior to the effective date of this section, shall not be deemed invalid or ineffectual

because of the absence of a seal thereon.
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the old section 342 of the Civil Practice Act as it had been amended by
the 1935 legislation; yet it was difficult to see how the amendment could
be accomplished if the Livingston bill of 1936 took away all the com-
mon law effects given to the seal.¥ (The Livingston measure was not
supported by any published recommendation or study.)

While the Commission bills were pending in the Legislature, the
Livingston bill was signed by the Governor,®* having passed the Legisla-
ture on the same day that the Assembly and Senate had each passed
the Commission bill. The Commission was presented with a problem.
Should it abandon its own bill, which was completely inconsistent with
the Livingston law? Or should it press on despite the enactment of
the Livingston bill?

A conference with Senator Livingston was deemed desirable. As a
result of that conference, it was decided to amend the Commission bill
to provide that the Livingston law be repealed and that the Com-
mission bill should be further amended to insert a new provision.®® The
problem was thus resolved.

2. 1952-1953 Competing Bills—Trademarks. In May, 1948, the
Commission had added to the Immediate Study List of its Calendar the
general topic “Revision of Law Relating to Trade Marks and Trade
Names,” which was reached for study about two years later. Professor
Milton Handler of the Columbia Law School was retamed as research
consultant. After this study was initiated, the National Association of
Secretaries of State approved a so-called Model Uniform State Trade
Mark bill. That Association had been assisted by the United States

81 There was this difference in the premises of the 1935 and 1936 Livingston bills; the
1935 bill removed the seal from any relationship to consideration in the law of contracts.
The 1936 bill removed the seal, and all that it imported, froin the statutes. The Commission
amending tbe statute as it had been amended in 1935 accepted the premise that the seal
had no relationship to consideration, but accepted statutory recognition that tbere was
such an instrument as a sealed instrument. The 1936 Livingston bill had removed that
recognition and all common law effects of the seal.

82 N.Y. Sess. Laws 1935, ch. 708.

83 1t would seemn that the one common law effect of the seal in which Senator Livingston
was most interested was the effect given, in the law of agency, to the position of undis-
closed principals on a sealed instrument. See Crowley v. Lewis, 239 N.V. 264, 146 N.E.
374 (1925), and Hon. Walter E. Treanor at Cincinnati Conference on the Status of the
Rule of Judicial Precedent, 14 U. Cinc. L. Rev. 220, 227 (1940). The Comuinission’s 1936
bill was amended to include a new subdivision 2 of § 342 to read: “The right and
liabilities of an undisclosed principal upon any sealed instrument hereafter executed shall
be the same as if the instrument had not been sealed.” A new § 2 of the bill was added
to repeal N.Y. Sess. Laws 1936, ch. 353. As so amended the 1936 Commission bill became
law. N.Y. Sess. Laws 1936, ch. 685.

See Cochran v. Taylor, 273 N.Y. 172, 7 N.E.2d 89 (1937), and 1941 N.Y. Law Revision
Comm’n Rep. 357. As indieated, the Commlsswn continued its study until 1941, when a
comnprehensive series of bills was enacted (N.Y. Sess. Laws 1941, chs. 325, 329, 330 331)
after a study made at the direction of the Commission by Professor Paul R. Hays of the
Columbia Law School, and a supplementary study “The Notary and the Formnal Contract
in Civil Law” by Rudolph B. Schlesinger, then a student in the Columbia Law School.
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Trade Mark Association, which also worked with a committee of the
Council of State Governments. Prior to the completion of the Commis-
sion’s study of the subject a bill was introduced into the New York
Legislature in 1952 which would, if passed, enact the Model Act.®* It
bore the sponsorship of the New York Department of State and of the
Joint Legislative Committee on Interstate Cooperation. It passed both
Houses, but was vetoed by Governor Dewey for the reason that it had
been introduced late in the session and a substantial number of business
and trade associations as well as the practicing bar had not had sufficient
opportunity to examine its provisions.

Meanwhile, the Commission had concluded its study in 1952, follow-
ing a conference with representatives of interested groups, held on
October 29, 1952. It recommended its own bill in 1953.%°

There were significant differences between the Model Act and the
Commission bill. Another conference was held on January 7, 1953, this
time with the sponsors of the Model Act. Both bills went to the Legisla-
ture.%®

In the meantime, a bill on which the Commission took no position,
dealing with the related subject of marking of receptacles, came before
the Legislature.’” To enable this measure to stand on its own feet,
without technical objection, the Commission introduced a revision bill
amending its own bill to avoid any inconsistency with the receptacle bill
if it were to pass the Legislature.®®

All the bills passed the Legislature, leaving the choice to the Governor.
He vetoed them on April 17, 1953, obviously hoping that the conflicting
points of view could be resolved. They were resolved by events. The
Law Revision Commission on February 8, 1953, was assigned by the
Governor the task of studying and reporting on the Uniform Commercial
Code. No bills were introduced in the Legislature for the next three
years on the Commission’s recommendation. In 1954 the Model Act
became law.5®

These two case histories show how the Commission is sometimes faced
with bills before the Legislature, introduced from another source and

84 1952 Assembly Int. 2477, Pr. 3664.

85 1953 Sen. Int. 416, Pr. 416; Assembly Pr. 3280, Assembly Int. 581, Pr. 581, together
with a revision amendment (1953 Sen. Int. 2828, Pr. 3176; Assembly Int. 3159, Pr. 3419.
See also “Act, Recommendation and Study relating to Registration of Trade Marks,”
1953 N.Y. Law Revision Comm’n Rep.

86 The Model Act bill was introduced on January 27-28, 1953 (Sen. Int. 879, Pr. 918,
Assembly Int. 925, Pr. 943). The Commission bill was mtroduced on January 19, 1953.
For bill numbers see note 83 supra.

87 1953 Assembly Int. 924, Pr. 942, Sen. Int. 878, Pr. 917.

88 1953 Sen. Int. 2828, Pr. 3176, Assembly Int. 3159, Pr. 3419.

89 1954 Assembly Int. 174, Pr. 174, 1281; N.Y. Sess. Laws 1954, ch. 628.
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inconsistent with a pending Recommendation of its own. Absent such a
Recommendation, the Commission would not oppose any other pending
bill. This is a standing policy which has obtained since the formation
of the Commission. However, with respect to a proposal which competes
with its own Recommendation, the Commission necessarily takes a
position but acts with complete respect for legislative supremacy.

The Problem of Possible Impingement on Another State Agency

The several trademark bills just discussed present another interesting
facet—that of the respective competence or jurisdiction of state agencies.
The Model Act was recommended by the Department of State and by the
Joint Legislative Commission on Interstate Cooperation. The Commis-
sion bill was its own product, drafted after its own study and recom-
mended by it alone. The two were in conflict. The matter happened to
resolve itself. In line with this attitude, the Commission refrains from
entering an area within the province, or the scope of interest, of another
department of the government. Likewise it declines to undertake matters
involving primarily a question of policy. This avoidance cannot be
stated in terms of an absolute rule. It has become a practice rather
than a rule.

On the other hand, there are always bills within the area of private
law, the area of the Commission’s own special competency, in which
other departments of government definitely have some mterest. Such
other departments, not subject to the problems of this agency, do not
hesitate to oppose such measures as seem to them undesirable.

Tllustrations of some specific proposals m various areas, and the
experience with them, may help in an understanding of this problem.
These are set forth in Appendix V, hereto, for those particularly inter-
ested in this aspect of the Commission’s functions.?

The Uniform Commercial Code Study

In 1953, the Law Revision Commission was directed by the Governor
to study the Uniform Commercial Code.?* This direction was the result
of the joit urging of the New York State Bar Association and the

90 Appendix V lists some of the proposals of the Commission which were not enacted,
and some proposals which were not enacted in the form originally submitted but were
subsequently resubmitted and enacted in revised form, concerning which criticisms were
expressed by one of the departments of state government. These have been selected to
illustrate the range and variety of instances in which proposals in the field of private law
may be of particular interest to a department of state government. The list does not
include proposals relating to Hability of the state or otherwise affecting the pecuniary
interest of the state, and does not include instances where the expressed interest of an
administrative department did not involve criticism.

91 On February 8, 1953, the Governor directed the Law Revision Commission to make
such a study.
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Association of the Bar of the City of New York that a publicly sponsored
and financed study be made of the Code as proposed by the National
Conference of Commissioners on Uniform State Laws and the American
Law Institute in 1952 (heremafter called the sponsors or the sponsoring
organizations). What was envisaged was a detailed study and critical
analysis of the provisions of the Code and the changes in New York law
that would result if it were enacted. It was expected that such a study
would make possible an informed decision as to whether the Code was
satisfactory in its present form or whether it would need to be revised.

The Commission’s study of the Uniform Commercial Code was a
major undertaking, engaging its attention to the exclusion of all other
work until its completion some three years later.®? During this period
the Commission not only increased its regular staff in order to handle all
aspects of the problem, but as well engaged law teachers and legal
practitioners conversant with this particular field of knowledge—some
twenty in number—to make special studies of various aspects of the
Code.” A series of public hearings was held, as a consequence of which
a considerable number of memoranda were received. A large volume of
correspondence was carried on. Ultimately, all these materials were
studied and debated by the Commission itself, which considered each
section of the Code in detail.

The following is an excerpt from Professor Karl N. Llewellyn’s “Statement to the Law
Revision Commission,” which introduces its Study of the Uniform Commercial Code.
19?4-I N.Y. Law Revision Comm’n Rep., Hearings on the Uniform Commercial Code,
vol. I, 23: .

With the Uniform Commercial Code, the New VYork Law Revision Commission
approached for the first time a profound piece of legislation which had already received
the benefit of ten years of expert study, labor and critique; of sustained section by
section consideration in draft after successive draft, by two such bodies as the American
Law Institute and that same Conference of Commissioners on Uniform State Laws
which had produced the whole body of older uniform commercial acts which the
Code will displace; the benefit of consultation and criticism by informed representatives
of industry after industry and group upon group occupied in various areas of com-
merce or of commercial finance; and the general critique of bar association committees
and of an extraordinary number of independent legal experts. What came before the
New York Law Revision Commission for study was the result of all of this, backed
by the strong and increasing approval of an overwhelming majority of those who had
given careful study either to the Code as a whole or to specialized parts thereof. It
is against this background that the New VYork Law Revision did its work.

92 See reference to the Commission’s report of its study of the Uniform Commercial
Code, 1957 N.Y. Law Revision Comm’n Rep. 9-10. The final report of the Commission
on the Code, published in Leg. Doc. (1956) No. 65(A), was included in the 1956 bound
volume of the Report of the Law Revision Coinmission. Previous to this Report, materials
in the Commission’s study were published in Legislative Documents for 1934, later com-
piled in two 1954 volumes, and in Legislative Documents for 1955, later compiled in three
1955 volumes.

93 The following research consultants and research assistants were retained or employed
by the Commission in this work: On the Problems of Codification in Commercial Law,
Profs. Edwin S. Patterson (Columbia) and Rudolf B. Schlesinger (Cornell); on the
Impact of the Code on the Law of Contracts, Prof. Patterson; on Procedure, Prof.
Samuel M. Hesson (Albany); on Constitutional and Federal Law, Prof Paul A. Freund
(Harvard); on Legislative Technmiques, Profs. Freund and Carl H. Fulda (Ohio State);
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The Commission’s Report to the Legislature was submitted in March,
1956.%¢ It discussed significant aspects of the Code and commented
briefly on a number of provisions. The conclusion reached was that
the Uniform Commercial Code as promulgated by the spohsoring organi-
zations in 1952 was not suitable for adoption in New York without
making changes so extensive as to require comprehensive reexamination:

The Commission believes that it is clear, from the criticisms indicated in

this Report, that the Uniform Commercial Code is not satisfactory without

comprehensive re-examination and revision in the light of all critical com-
ment obtainable.9%

Criticisms of the Uniforin Commercial Code advanced at public hearings
which the Commission held in the course of its study led the sponsors
to reconsider its draft and a revised text was published in 1954. Through-
out its study the Commission kept in touch with the sponsors and
transmitted to its various subcoinmittees copies of all studies prepared
for the Commission by its consultants and staff, and also materials
which indicated criticisms and questions raised in the Commission’s own
discussions. The subcommittees, in turn, furnished to the Commission
the reports of their discussions, including comment on questions raised
in the Commission’s materials and comment as well on other problems
arising in their own discussions or coming to them from studies that
were going on in other states.?®

In 1957 the recreated Editorial Board of the sponsors recommended

on Article 1, General Provisions, Profs. Fulda, Freund, John Hanna (Columbia), Hesson,
Patterson, Ernest N. Warren (Cornell), Mr. John D. Kilkian III, and Mrs. Laura T.
Mulvaney; on Article 2, Sales: Profs. John O. Honnold, Pennsylvania, Patterson, Hesson,
and Robert S. Pasley (Cornell); Article 3, Comniercial Paper, Profs. Bertram F. Willcox,
W. David Curtiss, Harry G. Henn, Pasley, and Hesson; Article 4, Bank Collections, Prof.
Horace E. Whiteside (Cornell), Mrs. Laura T. Mulvaney, Mr. Edward Greenbauni, and
Mr. Killian; Article 5, Letters of Credit, Prof. Schlesinger; Article 6, Bulk Transfers,
Samuel Nirenstein and Donald Rapson, Esgs., and Prof. Freund; Article 7, Documents
of Title, Prof. Warren, Mr. Greenbauni, and Prof, Hesson; Article 8, Investment Securities,
Profs. Richard I. ¥Fricke (Cornell), Hesson, Mr, Greenbaum, and Mrs. Constance E. Cook;
Article 9, Secured Transactions, Profs. Hanna and Freund; Amendments and Repeals,
Prof. Ralph D. Semerad and Edward S. Godfrey (Albany).

94 N.V. Leg. Doc. (1956) No. 65(A), found also in 1956 Report and Appendices Relat-
ing to the Uniform Commercial Code, beginning at p. 11.

95 1d. at 68. See the two 1954 volumes of the Law Revision Conimission and the three
1955 volunies. The 1954 volumes contain the stenographic reports of the public hearings,

- with the correspondence and memoranda received in connection with them. In the 1955
volume were collected the legal studies previously published as Legislative Documents
(1955) Nos. 65(A) through 65(J) and 65(L). The 1956 volume also contains Leg. Doc.
(1955) No. 65(K) relating to the repeals and amendnients that would be necessary if the
Code were enacted in New York.

98 At the time of the Commission’s Report on the Code, detailed studies of the Code
were either in progress or in prospect in other states.

The Uniform Commercial Code which was first enacted in Pennsylvania in 1953, is
now on the statute books of seventeen additional states: Alaska, Arkansas, Connecticut,
Georgia, Illinois, Kentucky, Massachusetts, Michigan, New Hamipshire, New Jersey,
New Mexico, New Vork, Ohio, Oklahonia, Oregon, Rhode Island and Wyoming.
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the adoption of many amendments to the Code to meet criticisms and
suggestions. Some of the amendments arose out of the studies going on
in other states, or originated within the various subcommittees. A very
large number of them, however, were responsive, directly or indirectly,
to comments of the New York Law Revision Commission. These amend-
ments were approved by the National Conference of Commissioners on
Uniform State Laws, the American Law Institute and the American
Bar Association, with the result that a revised Code was published as the
1957 Official Edition, and after a number of further changes approved
in 1958, an Official Text was published in that year, which is the
current text.’”

Thus the work of the Law Revision Commission has played a part
in the history of the Code since 1952 and has had an influence on the
provisions of the Code as it exists at this time.

Study of the Uniform Commercial Code has continued in New York
under the direction and sponsorship of the New York Commissioners on
Uniform State Laws, resulting in the publication of New York Amnnota-
tions®® and a recommendation for the enactment of the Code in New
York.?® A bill to this effect went before the 1962 Legislature, sponsored
by the New York Joint Legislative Committees on Interestate Coopera-
tion and on Commerce and Economic Development and by the New
York Commissioners on Uniform State Laws.?® The text of the bill
proposed some changes from the 1958 official version of the Uniform
Commercial Code. On April 18, 1962, the Governor signed this bill,
with a memorandum, as N.Y. Sess. Laws 1962, ch. 553.1* The effect of
the Commission’s study is extensively discussed in the memorandum of
approval. This study is discussed herein in the next section.

97 Pennsylvania, which had enacted the 1952 text, and Massachusetts, which had
originally enacted the 1957 text, have amended their laws to conform with the 1958 text.

98 See “New York Annotations to the Uniform Commercial Code,” which brings up to
date the analyses of the effect of the Code on New York law that were made in the
studies and report of the Law Revision Commission. It also notes the extent to which
suggestions and criticismis made in the Commission’s study and report have been reflected
in the present Code. The annotations were prepared by Profs. William E. Hogan and
Norman Penney of the Cornell Law School.

99 This is to be found in the Report of the New York Commissioners on Uniform State
Laws, subnritted to the Legislature and published in October, 1961. The recommendation
calls for enactment of the Code with certain changes and additions which are set forth
in detail at pages 307 to 312 of the book containing the report of the Commission and
the annotations.

100 1962 Sen. Int. No. 1928, Pr. 1993, Assembly Int. No. 3056, Pr. 3131.

101 In his mentorandum of approval Governor Rockefeller wrote in part as follows:

When a semifinal version of the Code was completed in 1952, New York State’s

Law Revision Commission, at the request of Governor Dewey, devoted three years

exclusively to exhaustive study and analysis of the Code, which resulted in a six

volume study.
The Law Revision Commission’s efforts led to a comprehensive revision of the Code,
and the great majority of the Commission’s recommendations are reflected in the
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VI. Tee INFLUENCE OF RESEARCH UroN LEGISLATIVE ACTION

To paraphrase a question posed at the beginning: Is it possible to
evaluate the influence of research by the Commission’s staff and its
consultants, and by the Commissioners themselves, in the legislative
record achieved in enactment or rejection of bills recommended by the
Commission in the legislative process?***

To attempt an answer to this question is the prime purpose of this
paper. The answer, such as it will be, comes from an active participant
in the history. Perhaps it is therefore a biased answer, one colored by
preconceptions, hopes, and misconceptions of results. Perhaps the answer
should be given by one of those to whom the recomnendations were
directed,’® or by a disinterested observer of the legislative scene.l®*

Code as enacted by New York and by 15 other States which include all but one of

New York’s neighboring States.

Pursuant to the Law Revision Commission’s recommendations, a Permanent Edi-
torial Board for the Uniform Commercial Code has been established to make recom-
mendations to adopting states which will keep the Code up to date on a national basis.

N.Y. Unif. Comm, Code vii-viii (effective, Sept. 2).

102 In twenty-five legislative sessions, 1935-1959, bills were recommended on 281 dif-
ferent topics, excluding bills which were “duplcations,” i.e., where bills were resubmitted
or revised bills on the same topics were submitted. For 3 years there were no bills. The
average is about 13 per year. Of these, 207 were enacted into law. The average number
is 9 or 10. It is emphasized that these are new proposals in each case. There are always
a few other bills annually submitted on which previous recommendations have been made,
but which have been restudied after failure of enactinent or withdrawal of the recom-
mendation and which may have been changed substantially. The ratio of new proposals
submitted to those accepted by the Legislature is about 4 to 3.

These statistics were compiled after very careful study of the quarter century of legis-
lative sessions between 1935 and 1959. Fine decisions with respect to what bills constituted
“duplications” had to be made in some cases. The classification as “new” or “duplication”
was first proposed by a researcher and then approved by the Director of Research and
by the writer, each of whom had experience throughout the period.

The statistics are brought up to date in this footnote: In the legislative sessions 1960,
1961 and 1962, 52 bills were submitted including 6 duplications. Of the 46 new proposals,
36 were enacted.

103 See letter of former Assemblyman Harry A. Reoux, then (in 1948) seventeen years
in the Legislature, and twelve years as chairman of the Assembly Judiciary Committee,
to Mr. Ben W. Heineman in Heineman, supra note 71, at 721 n.54:

They [the Commission] have annually submitted their views, their proposals, their

reasons and their arguments and they have then completely and entirely rested the

case. By their conduct as briefly indicated herein, if for no other reason (and there
are other reasons) our Commission has certainly earned and received the complete
confidence of the members of the Legislature.

Mr. Heineman then notes that a comparable communication had been received from

Senator Pliny W. Williamson, the Senate Judiciary chairman.

104 Shientag, “A Ministry of Justice in Action,” 22 Cornell L.Q. 183, 194 (1937):

The character of the Commission’s work, combining, as it does, scientific legal scholar-

ship and social utility, is at once an inspiration to legal students and practitioners

everywhere and a realization of the hopes and expectations of those who urged its
creation. How gratifying it must have been to Mr. Justice Cardozo, whose name will

ever be identified with this agency, to read this report of the ministry. . . .

See also Fuld, “The Commission and the Courts,” 40 Cormell L.Q. 646, 649 (1955):
The Law Revision Commission has discharged its functions admirably, with skill and
diligent appHcation, and has fully justified the hopes and expectations of its
founders. . . . In careful, methodical fashion, and only after comprehensnge and
painstaking study of the problems involved, the Commission recommended legislation
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Before any answer is attempted, I will try to name other influences which
could have been present and indeed some of which certainly were present.

In any evaluation of influences on the Legislature, no one can fail
to include the one popularly supposed to be omnipresent: lobbying.1%
I have testified that “the Commission will not lobby for one of its
bills.”**¢ T do not know whether this statement has been publicly chal-
lenged; it certainly has been privately—by direct inquiry or by a
quizzical and sometimes incredulous glance. Does this mean that the
Commission is so disinterested a participant in the legislative process
that it recommends as if in a moot court of mythical jurisdiction, with
no interest whatever in result? Indeed it does not so recommend, nor
is the agency that disinterested. What it does mean is that the Com-
mission will not attempt, in any way or manner, to enlist support or
invoke pressure from sources outside the Legislature for enactment of
its bills or any of them or for rejection of any proposal before the Legis-
lature from any other source.l®?

designed to root out many antiquated and unjust rules of law, whose only reason
for being was often merely that of historical accident. Today, many of the changes
affected as the result of the Commission’s proposals are taken for granted, without
realization of the thought and labor that went into the work.
Stern, “A Law Revision Commission for Pennsylvania,” 29 Pa. B.A.Q. 180, 183 (1958):
“In the twenty-three years of its experience the recommendations of the Commission
[N.Y.] supported by thorough, expert studies, have brought about many important re-
forms anc,l its work has been enthusiastically acclainied by the New York bench and
bar alike.

These quotations, the first from Judge Cardozo’s great and good friend and the
draftsman of the 1923 legislation, the second from a present judge of the New York Court
of Appeals, and the third from a former chief justice of the Supreme Court of Pennsyl-
vania, are not presented for the encomia—which is but incidental and undeletable without
destruction of the premises; they are presented to show what these observers thought of
the influence of study and research.

105 See Read, MacDonald & Fordham, Cases and Materials on Legislation, 441-47 (2d
ed. 1959). See also United States v. Harriss, 347 U.S. 612 (1954), construing 60 Stat.
839-42 (1946), 2 US.C. §§ 261-270, the Federal Regulation of Lobbying Act. See N.Y.
Legis. Law § 66 entitled “Legislative Appearances,” added by N.Y. Sess. Laws 1906,
ch. 321, the New York lobbying statute. See Moffat, “The Legislative Process,” 24 Cornell
L.Q. 223, 229 (1939).

108 MacDonald, “Foreword to the Symposium,” 40 Cornell L.Q. 641, 642 (1955). This
is only a summary of statements made orally and in writing many times before.

107 The temptation on occasion may be serious, in greater or less degree. In Women’s
Hosp. v. Loubern Realty Corp., 266 N.Y. 123, 194 N.E. 56 (1934), the Court of Appeals
granted an immunity from liability to a receiver in mortgage foreclosure for his passive
as opposed to his active negligence. That there are problems, e.g., as to priority of a
judgment with regard to preexisting Hens such as the lien of the mortgage in foreclosure,
cannot be denied, when there is hability of the receiver for negligence in respect of a
condition which antedates his appointment. That, on the other hand, there is a windfall
to an insurer who takes premiums for public Hability insurance in a situation where there
is immunity from liability also cannot be denied. The Commission attemipted to get the
rule changed in 1936, 1937, and 1938, with alternative bills in 1938 (see 1946 N.Y. Law
Revision Comni’n Rep. 619-98; 1937 N.Y. Law Revision Commni’n Rep. 27-33; 1938 N.Y.
Law Revision Coninr'n Rep. 57-63.

These years were in the middle of the great depression, and many urban tenements,
apartment houses and hotels were in foreclosure and therefore in receivership. With
respect to liability for injuries to persons and property resulting from continuance of
unsafe conditions antedating the foreclosure and the receivership, all the receiver had to
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On the other hand, the Commission is highly sensitive to criticism of
and objections to its proposals, from whatever source they may come.
Perhaps the best illustration of this attitude is expressed in the consid-
eration by the Commission of actions by the New York State Bar Associ-
ation Committee to Cooperate with the Law Revision Commission. Not
only does the Commission receive the reported action of the Committee,
it also receives the individual memoranda which the Committee debated
and on which it acted. And not only does the Commission consider the
reported actions, it considers scrupulously the individual suggestions
which may have been rejected by the full Committee.1®

This certaimly is not hypersensitivity to the possibility of individual
objection or pressure on the Legislature. It is a manifestation of the
overwhelming motive to be right, to have a good solution, one which will
not cause as many problems as it solves. This Commission was speci-
fically suggested because it was said that the Legislature acting “without
expert or responsible or disinterested or systematic advice . . . patches
the fabric here and there and mars often when it would mend.”**® Those
were serious words to a Commission set up to give that kind of advice
and to avoid marring of the fabric of the law. It is a rare rule which cannot
remain for a few years until the right change is made,**? if any change is to
be made. Rightness, in such changes, is a matter of study and consideration,
of logic, and experience—and it does not necessarily depend on a majority
vote in a committee.

Of course, when the Commission finally does recommend legislation,
it attempts in all ways possible, as a messenger to the Legislature to
convince that body of the correctness of its position. How does it act
in this regard? First and primarily, it submits its full Recommendation
to each member of the Legislature individually.' Second, it appends

do was to avoid active negligence. If he repaired, he might be guilty of active neghgence.
All of this was despite the fact that he carried public liability insurance, which he would
prudently carry, for he was liable for his active negligence. The bills failed year after
year. There was no insurance company opposition: after all, if there were no liability,
there would be no insurance at all. The real opposition came from a fear that a recorded
judgment against a receiver, even only in his official capacity, might raise inferences
detrimental to his personal credit.

Not until 1946 was a bill enacted, N.Y. Sess. Laws 1946, ch. 402, adding Civ. Prac. Act
§ 977(c). See 1946 N.¥Y. Law Revision Comm’n Rep. 21.

108 See note 66 supra, note 151 infra.

109 See Cardozo, “A Ministry of Justice,” 35 Harv. L. Rev. 113, 114 (1921).

110 Cf, note 107 supra.

111 Ap attempt is made to do this on the very day of the introduction of bills. The
Executive Secretary personally delivers three packages of Recommendations to the Clerk
of each House, a set to each of the Majority and Minority leaders and to their clerks,
personally, and an individual package for each Senator and Assemblyman to the Post-
master of each House for distribution to each member in his box. These are the Recom-
mendations, with the proposed statutes and statutory notes, only; they are'not accompanied
by the study. Cf. note 18 supra.
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to each of its bills a short statutory note as an exposition of the change,
and conscientiously not argumentative for the change.*** Argument is
reserved for the Recommendation to which the note refers. Third,
the Commission attempts to identify every serious objection made to its
proposal, and it attempts seriously to consider them, accept or reject
them and if rejected to answer them. Fourth, it maintains contact with
the legislative committees considering its bills, and with their clerks,
and later with the Office of the Counsel to the Governor, for these
purposes and for the purpose of avoiding merely procedural difficulties
in the advancement of its proposals. Fifth, it presents orally both expla-
nation and argument at a joint hearing of all the legislative committees
considering its bills during each session. Fmally it sends its Executive
Secretary weekly to the Capitol during the course of the session for the
purpose of obtaining such information as it may require with respect to
all of these matters, and for the purpose of transmitting to the legis-
lative committees such actions as the Commission itself has taken relative
to measures which are before them. More than this, it does not do. This
much is simply not in my definition of lobbying.

Certainly some of the success which the Commission has had with its
program is attributable to the extraordinary continuity of service of
its numbers.*® The terms of the appointed members are five years,
and are so staggered that one term expires each year.*** There have
been only nineteen members appointed since the beginning. Of these
nineteen five currently compose the appointed membership;!*® three
terms ended by death in service;*® three terms ended by resignation to
accept other appointments;™? one term ended by retirement.**®* In the
twenty-eight years (four appointing governors), there have only been
seven replacements upon expiration of terms,*'® and of these one was

112 The statutory notes do not appear on the “engrossed bill” or in the official text of
the session laws. However, they are printed with the unofficial edition of the session laws
and are printed as annotations in the several widely used comunercial editions of the
New Vork statutes.

118 See Appendix II and III, and notes 68, 69, 70 supra.

114 N.V. Legis. Law § 70.

115 John W. MacDonald, Chairman, Emil Schlesinger, Wiliam Hughes Mulligan, Arthur
H. Schwartz and Paul J. Yesawich.

116 Dean Charles K. Burdick, Chairman, 1934-1940, Walter H. Pollak, 1934-1940, and
Dean John F. X. Finn, 1940-1956.

117 Glen R. Bedenkapp, 1947-1949, resigned to become a inember of the Public Service
Commission; Mario Pittoni, March 14, 1957-June 3, 1957 to become a justice of the
N.Y. Supreme Court; and Charles M. Metzner, April 3, 1959-September 28, 1959, to be-
come 2 Judge of the United States District Court for the Southern District of New Vork.
Not counting the latter two incumbents, who served less than eight inonths together,
there have been only seventeen appointed members of the Commission since its organization.

118 Dean Young B. Smith (1934-1958).

119 To replace Warnick J. Kernan (1934-1947), Bruce Smith (1934-1945), Emil
Schlesinger (1940-1947), John R. Bartels (1945-1957), Edwin F. Jaeckle (1949-1956),
Millard H. Ellison (1947-1958), and Thomas V. Kenney (1956-1961).
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subsequently reappointed twice and is currently serving.'®® The original
Commission served six years without change in membership,'?* the associ-
ation being terminated by death of two members in 1940.122 The other
three original members served eleven,®® thirteen'?* and twenty-four
years'® respectively. The replacements of the two original members who
died served sixteen years'*® and twelve years'®*” respectively, the latter
currently serving. I served as Executive Secretary and Director of
Research with the original Commission for twenty-two years, and have
served six years on the Commission itself. Mrs. Laura T. Mulvaney, the
Director of Research who retired on March 1, 1963, joined the staff
one year after the organization of the agency.'?®

Counting the length of service of the current membership, the average
length of service of the appoimted members is substantially ten years.
In twenty-eight years, the Commission assimilated two members in
1940,1%° 1947,130 1957 131 and 1958,%%2 it assimilated a single member in
1945188 194918 195613 1959 13¢ 1960'3" and 1961.1% No academic
member has ever been replaced, two served until death,’®® one served
until retirement,'*® two are currently serving.#

This continuity of service is equally true of the ex officio members
of the Commission. Of seven Senate Judiciary Chairmen,**? two served

120 Emil Schlesinger, reappointed 1957, and 1961 by Governors Harriman and Rockefeller.

121 Messrs. Burdick, Young Smith, Pollak, Kernan and Bruce Smith.

122 Messrs. Burdick and Pollak.

123 Mr. Bruce Smith.

124 Mr. Kernan.

125 Dean Young B. Smith.

126 Dean Finn, until his own death in 1956.

127 Mr. Schlesinger.

128 The year before she began on the Commission staff, she had been employed on
Commission work by Professor Horace E. Whiteside, a research consultant in 1934. She
was suceeded by Rosemary Edelman.

129 Dean Finn and Mr. Schlesinger.

130 Messrs. Bedenkapp and Ellison.

131 Mr. Schlesinger, who had previously been a member with seven years’ experience,
and Judge Pittor.

132 Dean Mulligan and Mr. Nickerson.

138 Mr. John R. Bartels, now a Judge of the United States District Court for the
Eastern District of New York.

134 Mr. Jaeckle.

135 Mr. Kenney, who had, several years before, resigned after ten years on the Commis-
sion staff as Research Assistant. I do not count myself as necessary to “assimilate.”

136 Mr. Metzner, now a judge of the United States Court for the Southern District of
New York.

137 Judge Schwartz, one time justice of the New York Supreme Court.

138 Mr. Yesawich.

139 Dean Charles K. Burdick of Cornell Law School (Chairman) and Dean John F. X.
Finn of Fordham Law School.

140 Dean Young B. Smith of Columbia Law School (Chairman).

141 Professor John W. MacDonald, Cornell Law School (Chairman) and Dean William
Hughes Mulligan of Fordhan1 Law School.

142 Senators William T. Byrne (1935-1936), Philip M. Kleinfeld (1937-1938), Ben-
jamin F. Feinberg (1939-1943), Earle S. Warner (1944-1945), Pliny W. Willlamson (1946-
1958), George H. Pierce (1959-1962).



444 CORNELL LAW QUARTERLY [Vol. 48

eighteen years;*® there were six Assembly Judiciary Chairmen,'** three
of them serving twenty-five years.’*® The Chairmen of the Codes com-
mittees became ex officio members eighteen years ago.’*® Of four Senate
Codes Chairmen,'*? two served thirteen years;*® of three Assembly Codes
Chairmen,*® one served thirteen years® and is now Lieutenant Gov-
ernor.

The continuity of service on the Commission is matched by the length
of service of the service of the membership and the chairmen of the
New York State Bar Association Committee to cooperate with the Law
Revision Commission. In twenty-seven years there have been only five
chairmen,’ one of whom served as chairman for thirteen years and the
previous three years as a member, and left the post to become president
of the association.®?

So relatively few people being together so long is bound to have had
notable effects.

Within the Commission itself traditions had a chance to develop and
to grow. The selection of projects, the balancing of the annual program,
the number of recommendations annually, the style of the recommen-
dations, the form of statutory notes, the use of various kinds of drafting
techniques, saving clauses, communications to the Legislature and many
other methods and activities of the Comunission were greatly influenced
by the long experience of some of its members and by their being with
each other so long. In the solution of new and difficult problems, some-
one would remember how a comparable earlier problem was solved. The
use of precedents is not entirely a technique of the judicial process.'®®

So also the Commission’s relationships with the Legislature have been
strengthened. Influential legislators, as chairmen of two of the most
important committees in each house, have worked over long periods of
time with substantially the same group of men. Two of these chairmen
became majority leaders of the Senate'® and one of them became Lieu-

143 Senators Feinberg, five years, and Williamson, thirteen years.

144 Assemblymen McCreery (1935), Horace M. Stone (1936), Harry A. Reoux (1937-
1951), Justin C. Morgan (1951-1956), Robert Walmsley (1956-1960), and John R. Brook
(1960~ ).

145 Messrs. Reoux, fifteen years, Judge Morgan, five years, Mr. Walmsley, five years.

148 N.Y. Sess. Laws 1944, ch. 239.

147 Senators Mahoney, Young, Bennett, and Hughes.

148 Senators Bennett, five years, and Hughes, eight years.

149 Assemblymen Suitor (1945), Wilson (1946-1958), and Volker (1959- ).

160 Assemblyman Wilson.

151 See note 66 supra.

152 Mr. Arthur VD, Chamberlain (1937-1950).

153 See Read, MacDonald & Fordham, supra note 105, at 71-75. See also Horack, “The
Common Law of Legislation,” 23 Towa L. Rev. 41, 4143 (1937).

154 Senator Benjamin F. Feinberg and Senator Walter H. Mahoney.



1963] LAW REVISION COMMISSION 445

tenant Governor.*®® Long associations developed deep friendships, and
participation and familiarity with the work developed respect in places
where it counts.

The same comment can be made with respect to the Commission’s
relationship with the organized bar.

There have been other influences in the extraordinary success of the
legislative program. It is notable that in all of the recommendations
made there has never been a “dissenting opinion” submitted. This does
not mean that there have been no disagreements within the Commission
itself.15® It does mean that an attempt is made to hammer out conflicting
views as to policy and drafting to the point that the solution is quite
acceptable to all. From the very first it became a principle to make no
recommendation whatever if there was substantial—even if not a majority
—opposition to the proposal within the Commission itself. What is sub-
stantial opposition in this connection varies from case to case. In large
measure it depends on a majority’s recognition of the validity of the
minority’s opposition. In some measure, compromise obviously plays
a role as it does in all of the legislative process.

The variety of professional experience in the membership has played
its part. The process of keeping the Commission balanced between
upstate and the metropolitan area obviously provides a means for varying
that experience. All of the appointments have turned out well, some of
the members have been leaders of the bar of their time.’®”

My strong belief is that the fact that the state pays the appointed
members of the Commission a substantial salary is extremely important.
This salary is on an annual rather than on a per diem basis. In the
original statute the salary was fixed at five thousand dollars;*® the
present salary is in excess of nine thousand dollars,®® and the item of

155 Asgsemblyman Malcolm Wilson in the administration of Governor Nelson A.
Rockefeller.

166 Of course there have been disagreements, and there have been negative votes also.
gﬁiis ?elieved that dissenting opinions could only make the process of construction more

ifficult.

167 No attempt will be made to list these “leaders.” It is worthy of mention that dur-
ing the period of his service as Commissioner (later Chairman) Warnick J. Kernan was
President of the New Vork State Bar Association.

158 As provided by N.V. Sess. Laws 1934, ch. 597, § 71.

159 It reached this sum not by individual treatment, but by participation from time to
time over 28 years, in general across-the-board state salary increases, cost of living adjust-
ments, and general adjustments of state salaries. Following these adjustments, but not
coincident with them, N.Y. Sess. Legis. Law § 71 was amended to conform. N.¥. Sess.
Laws 1948, ch. 141; N.Y. Sess. Laws 1949, ch. 457; N.Y. Sess. Laws 1955, ch. 147. In
two years, 1939 and 1942, in order to absorb the effect of serious budget reductions in
those years, the commissioners accepted salaries of two thousand dollars only, thus in
effect reducing their own salaries. See Appendix IV. Presently, the statutory salary has
disappeared fromm N.V. Legis. Law § 70 (see N.Y. Sess. Laws 1961, ch. 358), it being
fixed in the annual Executive Budget as it is passed by the Legislature.
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Commissioners’ salaries is about one-third of the annual budget.’*® In
an individual case, the amount of the salary provided emphasizes the
part-time nature of the work, as is implicit also in the statutory pro-
visions regarding qualifications of the appointed members. But the
amount also emphasizes the fact that membership on the Commission
is definitely not merely honorary but involves work of a substantial
amount. The Commission is a working group. And work is more than
attendance at meetings. It is more than the making of decisions. It
involves individual homework. Four men will tell a newcomer so, as
each of the four was in his own time told. This has a definite effect on
the staff and on the quality of the research submitted to this working
group of Commissioners. The product is to be tested by experienced
lawyers and law teachers, questioned, checked, doubted and discussed.
The study—no matter if it comes from one of the great authorities in
the field*®>—goes before professionals who keenly feel their responsibility
to the legislature and to their own reputations, group and individual.
The kind of work expected of and done by the membership of the
Commission has an effect on the chief executive officers of the staff.
They obviously participate in the discussional and in the decisional
process, but neither of them individually decides. If the Executive
Secretary in the course of discussion with a legislative committee chair-
man, member or clerk discovers that a change in a bill, however minor it
may be, will bring the bill out of committee for a vote, he never himself
gives the go-ahead, if the amendment is to bear a Commission recom-
mendation. He reports back and gets a vote, and a minute is made.*s2
A few incidents of this sort in the Legislature provides understanding to
the legislator involved. And it brings respect and prestige to the agency
of which the head of the staff is only a messenger. So also with the
Director of Research in her relationships with the Commission. It is
the Commission which decides and which recommends.

I seriously doubt that any honorary membership guarantees in every
case the quality of every commissioner’s work. It was the 1923 Com-
mission which never submitted a bill'®® and which uitimately disappeared.
It was not a salaried group. I think that fact is highly significant.

Another influence on the success of the Commission before the Legis-

160 The last budget allocation (not taking into account an across-the-board increase
effective August 1, 1962) was $44,185 out of $133,900.

161 No attempt will be made to list them. Cf. notes 65, 83, 93 supra, and note 193 infra
for examples.

162 The otlier course—and ultimately far less effective and very damaging—would be
for him to indicate his own authority to say “OK—amend it,” or even to sit down
and draft an amendment.

163 Except the bill to change its scope, size and function. See note 35, supra.
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lature is the selection of a program to be presented. A basic question
concerns the scope of projects. Should the work undertaken be one
study of great magnitude which might last well over the years, session by
session? Cardozo certainly had less in mind: “The statute that will do
this, first in one field and then in others, is something different from a
code,”% he wrote. And, again, “something less ambitious . . . is the re-
quirement of the hour.””% Sometimes the choice is not the Commission’s
own. Sometimes, as in the study of the Uniform Commercial Code, or
in the current study of the desirability of a State Administrative Pro-
cedure Act, the direction comes from higher authority.’®® The Com-
mission, however, is not available to study everything. It is not a
complete, always-ready substitute for the temporary joint legislative
committee or comunission set up to study a particular field of law.'®”
Currently there are important legislative committees or commissions in
New York investigating very basic and very large areas of law: for
instance, all the laws, substantive and procedural, relating to crimes
and offenses;!%® all of the laws, substantive and procedural, relative to
decedents’ estates;'® all of the corporation laws;™ the laws relative
to domestic relations and the family.'™ Some of these investigations may
take longer than five years to make. Some of them will be expensive, and
substantial appropriations are made to the committees and commissions
charged with the responsibility. Each topic could have been assigned to
the Law Revision Commission, some of them might well have been so
assigned. No one of them in its entirety would the Commission under-
take without direction so to do.

Nor does it seem wise for such legislative directions to be made whole-
sale. A large scale study takes the Commission out of the business which
Cardozo thought so important to undertake,*™ the correction of the rules

164 Cardozo, supra note 109, at 116.

165 Id. at 117.

186 See notes 57 and 58 supra and accompanying text.

187 E.g,, the temporary commission which recommended the Law Revision Commission.
See note 36 supra. A legislative commission is established by statute and has appointed
as well as legislative members. A joint legislative committee is established by resolution,
and includes only legislative members.

168 By a temporary commission established by N.Y. Sess. Laws 1961, ch. 346.

169 By a temporary commission established by N.Y. Sess. Laws, 1961, cb, 731.

170 By a joint legislative committee, continued by 1962 Sen. Res. 108. The new Busi-
ness Corporation Law (effective Sept. 1, 1963), replacing the former Stock Corporation
Law and General Corporation Law in part, N.Y¥. Sess. Laws 1961, ch. 855, was recom-
mended by this Committee.

171 Likewise by a committee, continued by 1962 Sen. Res. 92.

172 When asked by one of the legislative leaders whether, within the annual budget al-
ready appropriated, the Commission could undertake a certain long-range project, while
continuing its regular work, I replied that it could of course do so, but that there would
necessarily have to be some accommodation to the additiopal task-—a reduction of other
projects to be studied and on which recommendations would be submitted, and allocation
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of private law between man and man. It takes the Commission for long
periods out of the Legislature. It concerns itself with one product only,
submitted after years in which no other Commission bills were considered
by the Legislature. It stakes the Commission’s influence and prestige,
and perhaps its ultimate existence, on the acceptance or rejection of
one study which was spread out over years of effort.

The Commission has believed it more in line with its function to
undertake the narrower studies which are illustrated by its record of
recommendations to the Legislature. If a broader project is later to
come, it comes by natural evolution of the greater from the less. Future
undertakings presently being considered by the Commission are good
examples of this possibility. Is the time ripe for a general obligations
law in New York?!™ Ts it possible to consolidate the real and personal
property laws into a general property law,'™ and then to consolidate—
from the combined material—new chapters dealing with trusts and fidu-
ciaries, actions and proceedings, and landlord and tenant?*™ Cardozo
had this development in mind when he wrote “as statute follows statute,
the material may be given fromn which in time, a code will come.”?"®

Within this framework, it has been the practice of the Commission
to have about twenty to twenty-five projects being studied at one time,
some short, and others long-term—the test being “is this to be ready for
the next Legislature?” They will be in the area of private law, with
policy questions subordinate to legal. They will not be in the special
jurisdiction—or skill and competence—of another state agency, whether
it be an executive department or a legislative committee specifically
constituted.’™ They will be balanced, so as to provide a grist for suc-
ceeding legislative sessions. About fifteen bills mnust be ready for the
next Legislature. Without regard to the importance of the project, they

of a longer time to the long-range project. Even with funds available for addltlona.l staff
or consultants, there is also involved the time of the Commission, in committee or as a
unit. No recommendations to the Legislature were submitted 1954-1956 during the study
of the Uniforin Commercial Code, although substantial additional appropriations were
made. See Appendix IV.

173 Je., a reconsolidation of statutes, now scattered throughout the consolidated laws,
relating to creation, definition, enforcement and discharge of “obligations” in the broad
sense of duties imposed by law as well as those arismg from contract. See, (1963) Sen.
Int. 1564, Pr. 1584; Assem. Int. 1811, Pr. 1814. At the time of preparing this manuscript,
the Senate bill bad passed both houses of the Legislature and on March 29, 1963 went
to the Governor for his action.

174 Te., a statute combining the parallel or identical provisions governing aspects of
“property” now stated separately for real and personal property. The substantive changes
in this area now being considered by the Temporary Commission on the Law of Estates
(note 169 supra) are of course significant for the feasibility of such a reconsolidation as
well as for the content of the statute that miglt result.

175 A Real Property Actions Law was enacted in 1962. N.Y. Sess. Laws 1962, ch. 142.

176 Cardozo, supra note 109, at 116-17.

177 See text accompanyimg notes 60, 61 supra.
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should relate to a variety of subjects, some controversial, some not. It
is not advisable to have them all directed toward one special group
interest.?”™ All of this, and more, is involved in having a balanced pro-
gram both in relation to studies and bills. And without a balanced
program, failure is inevitable—and with repeated failures the existence
of the agency is at stake.

In summary, consideration has been given to certain influences which
have either had or not had part in the Commission’s successful legis-
lative record. Lobbying, at least as defined herein, simply does not take
place. The continuity of service of its members, the fact that the Com-
mission is salaried and is a working group, and the selection of a balanced
program have been presented as positive influences in the record.

We are finally at the question of the influence of the research process.

How can any influence be measured? Why was the Commission’s
budget drastically cut in 1939 and in 1942?'"® Would the quality of
research have saved it from these cuts? The quality of research—and,
indeed, a good legislative record—did not save the Judicial Council from
abolition.8°

Withal, it must be concluded that the hard core reason for the Comn-
mission’s success, undoubted prestige and continued existence as a law
reform agency is the quality and character of the research which goes
into the resolution of the projects which it undertakes and which com-
poses the grist of its legislative mill. Both in the selection of subjects and
in their solution, it is the all-important factor. The Commission will
not take any action—for anyone—directed or not—on a subject it has
not itself studied.’®® Time and again, a particular solution is rejected
because in the final discussion a problem is disclosed on whicli there was
no study.’®® Repeatedly, also, a narrow proposal is made reserving other

178 A long time ago, a chairman of a legislative committee—to be anonymous—said to
me: “We’ve done enough to them this year. Wait for another time for the rest.” Some
of the rest have not yet passed.

179 See Appendix III, and note 159 supra.

180 By N.Y. Sess. Laws, 1955, ch. 869.

181 This is tested time and again, sometimes by requests from outside the Legislature—
rarely by requests from individual legislators. The inost important application of this
is with respect to bills pending before the Governor during the 10-day period while the
Legislature is in session within which he must act or during the 30-day period following
its adjournment. It is customary for the Governor to request memoranda from various
state agencies on bills pending before him that fall within the special interest, jurisdiction
or competence of the particular agency. At the very beginning of the Commission’s
history, and steadfastly maintained since, is the fact that memoranda which are supplied
are not Commission action, but merely staff studies of the Director of Research, supplied
simply as an aid to Governor’s Counsel. The mnemoranda are so entitled, and so understood.

182 Most of these actions, except when bills are before the Legislature and then with-
drawn—see note 184 infra—are unpublished, and the statement is therefore made only on
the authority of a participant in the discussion.
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matters for future study.'® Elaborate proposals have been withdrawn
because the Commission concluded that its own study was inadequate
or incomplete.t8

All of these propositions were thoroughly tested in the three-year
period in which the sole matter before the agency was the Uniform Com-
mercial Code.’®® This was the only time the Commission ever had to
pass specifically on another’s product, completely finished and unified.'8¢
It would have been impossible to undertake the job, section by section,
studying independently so as to have results come out without any regard
whatever to what the sponsors of the Code had originally proposed.
In the beginning of the Commission’s study, this was really the attitude
which motivated certain of the individual Commissioners.*®” Each section
was a new project for individual study and for an ideal solution, no
matter what the Code said.*®® This was the danger which the Com-
mission had to overcome if the study was to have any merit at all.

And, on the other hand, the sponsors had to come to realize, as they

183 Many examples could be given. See 1946 N.V. Law Revision Comm’n Rep. 163.

The Commission is continuing its study of the disabilities imposed on persons sentenced
to state prison for terms less than for life and of the status of civil death. No recom-
mendation for legislation is made at this time, however, except with regard to the two
matters referred to above (right of a convict on parole to sue; right of a sentenced
person whose sentence is suspended to sue). See N.Y. Sess. Laws 1946, ch. 260.

184 See, e.g., 1959 Sen. Int. No. 865, Pr. No. 865, Assembly Int. No. 1740, Pr. No. 1748;
1959 N.Y. Law Revision Comm’n Rep. 347.

Recommendations have also been withdrawn in order to allow more time for study of
the proposal by interested groups and for consideration of questions raised by such groups.
An excellent example of this is 1957 Sen. Int. 1897, Pr. 1990, Assembly Int. 2345, Pr. 2418,
relating to Lost Property. See 1957 N.Y. Law Revision Comm’n Rep. 367-485. The Senate
Bill was reported March 5, 1957, went to third reading March 6, and passed the Senate
on March 11. The Assembly bill was reported March 6, 1957 and advanced to third
reading March 7. It was recommitted on March 13, the recommendation of the Com-
mission having been withdrawn for further study. See Id. at 492. Leg. Doc. (1958)
No. 64, p. 7. In 1958, having held two hearings on the subject, the Commission again
submitted a recommendation. 1959 N.V. Law Revision Comm’n Rep, 19. The two bills
recommended in 1958 were enacted. N.Y. Sess. Laws 1958, chs. 118, 860. .

185 See notes 91-101 supra.

186 Promulgated by the American Law Institute and the National Conference of Com-
missioners on Uniforin State Laws. Professors Karl N. Llewellyn and Soia Mentschikoff
were Chief Reporter and Associate Chief Reporter, respectively.

187 The membership of the Commission at the time the Code was referred to the Com-
mission by Governor Dewey in 1953 was Dean Young B. Smith, Chairman (appointed
1934), Dean John F. X. Finn (appointed 1940), John R. Bartels (appointed 1945), Millard
H. Ellison (appointed 1947), and Edwin F. Jaeckle (appointed 1949). Governor Harriman
took office in 1955, and to allow the Code study to continue permitted all the incumbent
Commissioners whose terms expired on each succeeding December 31, ie., 1955 and 1956,
to hold over until final report was made. He made only one replacement, my own appoint-
ment to fill the vacancy caused by the death of Dean Finn.

188 This was particularly true in Article 2, Sales, which was the first article studied in
detail by the Commission. The consultants were Professors Edwin W. Patterson on the
Impact of the Code on the Law of Contracts, and John O. Honnold on Article 2 specifically.
Dean Smith, Chairnnan of the Commission, who had been on the Commission from the
start, was Chairman of the Committee on Article 2. See, e.g., 1956 N.Y. Law Revision
Comm’n Rep. 367, Appendix IV, Excerpts from the Proceedings of the Commission in its
Study of the Uniform Commercial Code, on Section 2-20. Formal Requirements; Statute
of Frauds.
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ultimately did, that study is basic to the Commission’s work, and that
it would study on its own and without regard to how much study others
had concededly made. In view of the Commission’s consideration of
its own general function it simply was impossible to have the Code
accepted without change. The Commission undertook independent and
uncontrolled research. And it had had twenty-two years’ experience in
legal research as it relates to legislation and to a very active Legislature.

In the first days of the study of the Code by the Commission, an
impasse nearly developed. The 1952 edition of the Code was the text
which had been submitted to the Commission for study. That draft—
ostensibly the final work of the sponsors—had already been introduced
in the New York Legislature.’® In section 1-102(3)(g) the draft pro-
vided: “Prior drafts of text and comments may not be used to ascertain
legislative intent.” With respect to this the comment was

It is also intended by subsection 3(g) to preclude resort to prior drafts

either of text or comment to ascertain intent. Frequently matters have

been omitted as being implicit without statement and language has been

changed or added solely for clarity. The only safe guide to intent Hes in

the final text and comments.
Of course, in its study of the Code to determine whether or not to recom-
mend its enactment, the Comunission was bound by no such mandate,
Nor was it helpless in this regard. Previous texts of both text and com-
ments were readily available. But the Commission wanted more: it
desired the background studies of existing law, wherever available, from
which the Code provisions had sprung. It was not able to get this
material except by its own study. So the Commission really started
from scratch. Undoubtedly the decision to do this must have disap-
pointed those who felt that the 1952 draft was so final that even pre-
existing drafts—Ilet alone, basic research—could not be consulted to
ascertain legislative intent.

On the other hand, a twin danger was engendered and this within
the Commission itself. Would this basic research result in the Com-
mission starting to work out solutions independently and without regard
to the fact that the Code was supposed to be a finished product ready
for acceptance or rejection, as a unit, by the states to which it was sub-
mitted? There are illustrations in the Commission’s actions of just such
decisions and activity.’® And, for a while, the Commission, not consid-

189 1952 Assembly Int. 3338, Pr. 3792. This bill embodied, with some variations, the
text of the Code set forth in a “Final Text Edition” published in November 1951, follow-
ing a joint meeting of the sponsoring organizations on September 15, 1951. The *“Official
Draft, Text and Comments Edition, 1952,” contained several changes in the 1951 “Final
Text Edition.” See 1936 N.Y. Law Revision Comm’n Rep. 15 n.l.

190 See note 188 supra.
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ering that its responsibilities were misunderstood outside of New York,
worked alone, in camera, as it were, and with little, if any contact with
the sponsoring organizations. The impasse was finally recognized on
each side, and the Commission began to distribute to the sponsors of
the Code as tentative actions its minutes, and finally all research reports,
as they were prepared and even prior to Commission consideration. The
results in the case of the Code are illuminating with respect to the trans-
lation of research into legislative actions. The Editorial Board under
whose supervision the 1952 Code had been prepared, was reactivated
by the sponsors, subcommittees on each article of the Code were ap-
pointed, and serious consideration was given to a vast amount of research
and decisional material supplied by the New York study. The result was
the 1957 Official Edition of the Code and then the 1958 Official
Edition embodying minor changes from 1957. Pennsylvania was the
only state to adopt the 1952 text. No other state adopted the Code until
1957.2 New York adopted the Code in 1962, becoming the 16th state to
do so0.1%2

The notable record of recommendations which have been accepted
by the Legislature is mnatched by another factor quite likely to be over-
looked. In some instances where recommendations have been made
and there has been no enactment, the research of the Commission in
identifying the problem may have been influential in the change of the
rule when the problemn is met again by the courts.’®® Sometimes, the
Legislature itself has accepted an alternative solution.’®® And, in one
instance at least, a federal court, in applying New York law, used the
recommendation and Commission research to deterinine in an uncharted
field the further course of New York decision.*®®

Attention has already been called to the great amount of statutory
revision and reconsolidation, and codification, which has recently taken

191 Massachusetts.

192 N.Y. Sess. Laws 1962, ch. 553. Governor Rockefeller’s memorandum of approval
said: “Y look forward to the time when this forward step by New VYork State will be
followed by similar action of the remaining 34 States which have not adopted the Code
and which look to New VYork State for commercial leadership.”

193 See for example, 1943 N.Y. Law Revision Comm’n Rep. 409-82; 1945 Id. 19-25;
1959 Id. 53. 1959 Sen. Int. No. 863, Pr. 863, Assembly Int. No. 1732, 1740, relating to recovery
for breach of warranties in sale of goods. See Greenburg v. Lorenz, 9 N.¥.2d 195, 173
N.E.2d 773, 213 N.¥.S.2d 39 (1961).

See also 1938 N.Y. Law Revision Comm’n Rep. 31-16; 1937 Id. 871-952, relating to
discharge of a surety. See Becker v. Ferber, 280 N.Y. 146, 19 N.E.2d 997 (1939).

See 1935 N.V. Law Revision Comm’n Rep. 451, relating to prenatal injuries. See Woods
v. Lancet, 303 N.Y. 349, 102 N.E.2d 691 (1951), overruling Drobner v. Peter, 232 N.VY.
220, 133 N.E. 567 (1921).

194 See the discussion of the Trademark bills, notes 84-96 supra.

195 See Amtorg Trading Corp. v. Miehle Printing Press & Mig. Co., 206 F.2d 103
(2d Cir. 1953).
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place or is now taking place in New York.® The ferment in the law
indicated by these changes is very great. In 1921, Cardozo, from
Professor Hazeltine, and through him from Pascal, quoted “Le droit a
ses epoques.” The law has “its epochs of ebbs and flow,” and then he
observed “One of the flood seasons is upon us.”*®” If this statement were
true in New York in 1921, it was true legislatively only by adoption of
the Civil Practice Act as against the Code of Civil Procedure.’® It was
true prospectively in the demand for change witnessed by the very
article itself. Forty years later, the demand has been realized, and is
being realized annually. In the number of studies made and projected,
the experience and advice of the New York Law Revision Commission
as a research agency in law reform through legislation is first sought
and freely given.® The staff of one legislative committee after another

196 See notes 168-71 supra. When these activities are added to the enactment of the
Business Corporation Law (N.Y. Sess. Laws 1961, ch. 855), the new Civil Practice Law,
repealing the Civil Practice Act and Rules of Civil Practice, and revising the practice in
civil actions and proceedings (N.Y. Sess. Laws 1962, ch. 308, with accompanying statutes
chs. 309, 310, 311, 312, and 237), and the enactment of the new Real Property Actions
and Proceedings Law (N.Y. Sess. Laws 1962, ch. 142), the extent of the ferment in New
York law is vividly illustrated.

To all this should be added the change in the New York Rule against Perpetuities (N.Y.
Sess. Laws 1958, ch. 153, and supplemental legislation by N.Y. Sess. Laws 1960, ch. 448)
and in the Rules against Accumulations (N.Y. Sess. Laws 1961, ch. 866). See 1936 N.Y.
Law Revision Comm’n Rep. 473-608; 1938 Id. 281; 1961 Id. 23. The Commission’s con-
sultants on these topics were variously Profs. Richard R. Powell (Dwight Professor of
Law, Columbia Law School), Horace E. Whiteside (late White Professor of Law, Cornell
Law School), Robert S. Pasley (Cornell Law School). No list of authorities in this
particular area would be complete without mention also of Mrs. Laura T. Mulvaney,
presently Director of Research of the Commission, who began her service in 1934 as
Professor Whiteside’s assistant on this study, from which she came to the Commission
staff in 1935; one time Assistant Professor of Law, Cornell Law School (1943) where
she taught Future Interests.

With a new Business Corporations Law, a new Civil Practice Law, a new Real Property
Actions and Proceedings Law, a new rule against perpetuities and accumulations, a study
of all the other corporations statutes, of the penal law, the code of criminal procedure,
the decedent estate law, including the law of “estates” broadly, the surrogate’s court act,
various laws with respect to the family, a projected administrative procedure act, com-
plete court reorganization (New art. VI Const.) and the 1962 Court Reorganization Acts
(N.Y. Sess. Laws 1962, chs. 686, 693, 697, 684, 685, 686-696, and 698-705), the New York
lawyer is well aware of the ferment.

197 Cardozo, “A Ministry of Justice,” 35 Harv. L. Rev. 113, 126 (1921).

198 N.Y. Sess. Laws 1920, ch. 925.

199 Not only have the new Committee and Commission chairmen and counsel visited
the Commission headquarters; the files of the Commission have been opened freely and
materials of every kind have been furnished to the Committee and Commissions and their
staffs.

Commissioner Finn served as Chairman and I as a member of the Advisory Committee
(to the so called Tweed Commission and to the Senate Finance and Assembly Ways and
Means committees in their continuance of the work of the Tweed Commission) which
drafted and proposed the new Civil Practice Law and Rules.

Upon the organization of the California Law Revision Commission, several members
and the Executive Secretary of that Commission spent several days at headquarters of
the Law Revision Commission, to study its organization of research.

Previous to the organization of the Legislative Research Center at the Umiversity of
Michigan Law School, Prof. Williain J. Pierce, now Director of the Center, was employed
by the sponsors of the Michigan Center to study the methods of the New York Law
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has been patterned on that developed within the Commission itself. The
first grist of suggestions to these committees have come from the vast
number of specialized suggestions accumulated over twenty-nime years
by the Commission, partially or fully researched. The method of work
adopted by the Commission has been utilized by these temporary groups
with special jurisdiction: The identification of the problem is the first
job; the relation of the problem to existing law in New York is the
second; the various solutions to the problem disclosed by other expe-
riences is the third; the possibilities of solution which come from
analogies, experience, imagination and creation is the fourth; the testing
of the solution by logic, experience and available data, legal or non-
legal, is next; the testing of the solution in the vast body of remaiming
law, written and unwritten, is the last. In the process, research in
the library, by questionnaire, by factual investigation by qualified per-
sonnel and by voluntary conference and hearings are the only tools
employed. A good filing system, cross-referencing and all the other
periphery of research are required. The availability of excellent general
and law library facilities are absolutely essential.?**® The process differs
from merely bill drafting as it is practiced by legislative draftsmen.?%*
It is drafting not to accomplish an already determined result. This is
research to determine the result and drafting only to accomplish it.
Has this kind of research been translated into legislative action? The
result speaks for itself, for fundamentally research is the onmly real
weapon in the armory of the Law Revision Cominission. Other factors
favorably influencing the long legislative record are themselves by-
products of the quality of the research itself.

I:a;ision Commission by working for six months (1949~1950) as a member of its research
staff,

The Commission is also in constant touch with scholars, legislators and law reform
groups throughout the world.

200 Since its organization, the Commission headquarters have been located at Myron
Taylor Hall, the seat of the Cornell Law School.

201 Cf. MacDonald, “The Position of Statutory Construction in Present Day Law Prac-
tice,” 3 Vand. L. Rev. 369, 372 (1950). See N.Y. Legis. Law § 24.
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Branches of Government, New York 1934-1962
II. Length of Service of Appointive Members of Commission
OI. Length of Service of Legislative (Ex-officio) Members
IV, Budget, Appropriations, with comments on years 1939, 1942 and 1953
—significant periods
V. Extent to which Proposals in the Field of Private Law May Be of
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APPENDIX I
TABLE
The Political Complexion of the Executive and Legislative Branches of Government,
New York
(1934-1962)
Governors Assembly Senate
Rep. Dem. Other Rep. Dem.
(Election)
Lehman 1934 79 65 6 25 26
Lehman 1935 73 77 —_ 22 29
Lehman 1936 81 69 —_ 22 29
Lehman 1937 74 76 — 22 29
(Election).
Lehman 1938 84 61 5 22 29
Lehman 1939 85 64 1 27 24
Lehman 1940 83 65 1 27 24
Lehman 1941 87 62 1 30 21
(Election)
Lehman &

Poletti 1942 87 62 1 30 21
Dewey 1943 90 59 1 31 20
Dewey 1944 90 59 1 31 20

94 55
Dewey 1945 92 54 1 34 19
(after 6/1) (after 9/1)
(Election)
Dewey 1946 93 54 1 36 19
(Vac. 2) (Vac. 1)
Dewey 1947 109 40 1 41 14
(other 1)
Dewey 1948 107 42 1 40 15
) (other 1)
Dewey 1949 87 63 31 25
(Election)
Dewey 1950 84 62 (Vac.4) 31 25
Dewey 1951 87 63 32 22
(other 2)
Dewey 1952 86 63 (Vac.1) 31 23
(other 2)

Dewey, 1953 98 52 37 19
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TaBiLE (cont’d)

Governors Assembly Senate
Rep. Dem. Other Rep. Dem.

(Election)

Dewey 1954 97 52 (Vac.1) 37 i8

. (Vac.1)

Harriman 1955 90 60 34 24

Harriman 1956 90 60 34 24

Harriman 1957 95 53 (Vac.2) 37 20
(Vac. 1)

(Election)

Harriman 1958 96 54 37 21

Rockefeller 1959 92 57 (Vac. 1) 34 24

Rockefeller 1960 92 58 33 24
(Vac. 1)

Rockefeller 1961 84 65 (Vac.1) 33 25

Rockefeller 1962 84 66 33 25

Rockefeller 1963 85 65 33 25

Summary 1934-1963

Democratic Senate and Assembly and Governor

Democratic Senate and Governor, Republican Assembly
Republican Senate, Republican Assembly, Democratic Governor
Republican Governor, Senate and Assembly

CNIH
o ST 00 o

APPENDIX II

The following is a summary of the service on the Commission (including date
of termination) of the complete appointive membership since July 31, 1934:

. Charles K. Burdick, July 31, 1934—June 20, 1940 (Death)

. Young B. Smith, July 31, 1934—February 28, 1958 (Retired)

. Walter H. Pollak, July 31, 1934—October 2, 1940 (Death)

. Warnick J. Kernan, July 31, 1934—March 27, 1947 (Ezpiration)

. Bruce Smith, July 31, 1934—March 12, 1945 (Expiration)

. Jobn F. X. Finn, November 8, 1940—September 8, 1956 (Death)

. Emil Schlesinger, November 8, 1940—March 28, 1947 (Expiration)

March 14, 1957—December 31, 1958
Reappointed Term Ending December 31, 1966 (Current)
8. John R. Bartels, March 12, 1945—December 26, 1959 (Resignation)
Term unfilled (Justice Supreme Court)
Reappointed January 16, 1952—March 14, 1957 (Expiration)
9. Glen R. Bedenkapp, March 28, 1947—April 11, 1949 (Resignation)

10. Edwin F. Jaeckle, April 11, 1949—December 27, 1956 (Expiration)

11. Millard H. Ellison, March 29, 1947—March 1, 1958 (Expiration)

12. John W. MacDonald, July 31, 1934—October 23, 1956, Executive Secre-
tary and Director of Research; Commissioner, October 23, 1956, Re-
appointed March 1, 1958, Reappointed January, 1963 for Term
Ending December 31, 1967; Designated Chairman, March 1, 1958,
Redesignated January, 1963 (Current)

13. Mario Pittoni, March 14, 1957—June 3, 1957 (Resignation) 4

ST ON LB N
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14. Thomas V. Kenney, December 27, 1956—June 14, 1961 (Expiration) _

15, William Hughes Mulligan, February 13, 1958-—December 31, 1964
(Current)

16. Eugene H. Nickerson, March 1, 1958—April 3, 1959 (Expiration)

17. Charles M. Metzner, April 3, 1959—September 28, 1959 (Resignation)

18. Arthur H. Schwartz, January 25, 1960—December 31, 1963 (Current)

19, Paul J. Yesawich, Jr., June 15, 1961—December 31, 1965 (Current)

APPENDIX III

The same continuity of service and concentration of personnel which is ob-
served in the case of the appointed members of the Commission is likewise
evidenced in the case of the ex-officio members:

Senate Judiciary Chairmen

William T. Byrne 2 years 1935-1936  Terminated—election to
Congress

Philip M. Kleinfeld 2 years 1937-1938  Change in legislative control

Benjamin F. Feinberg 5 years 1939-1943 Became Majority leader

Earle S. Warner 2 years 1944-1945 Election to Supreme Court

Pliny W. Williamson 13 years 1946-1958  Death

George H. Pierce 4 years 1959-1962 Retirement

MacNeil Mitchell 1963 Current

Assembly Judiciary Chairmen

William C. McCreery 1 year 1935 Change in control

Horace M. Stone 1 year 1936 Retirement

Harry A. Reoux 15 years 1937-1951  Retirement

Justin C. Morgan 5 years 1951-1956  Appointed U.S. District
Judge

Robert Walmsley 5 years 1956-1960  Retirement

John R. Brook 1961 Current

Senate Codes Chairmen

Walter J. Mahoney 1 year 1945 Appointed Chairman
Insurance

Fred A. Young 3 years 1946-1948  Appointed Court of Claims

John D. Bennett 5 years 1949-1953  Elected Surrogate Nassau
County

John H. Hughes 1954 Current

Assembly Codes Chairmen
Harry D. Suitor 1 year 1945 Death
Malcolm Wilson 13 years 1946-1958  Elected Lieutenant-Governor

Julius Volker 1959 Current
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APPENDIX IV
BupGeT
Appropriations

1934 $ 50,000 (until January 1, 1935)
1935 77,500
1936 70,000
1937 80,000
1938 83,340
1939 45,000
1940 60,000
1941 62,520
1942 40,000
1943 59,820
1944 59,820
1945 61,620
1946 66,620
1947 69,090
1948 77,800
1949 74,239
1950 83,982
1951 85,344
1952 86,663
1953 136,663  ($50,000 added for Code)
1954 126,685
1955 114,362
1956 114,362
1957 115,000
1958 117,635
1959 117,635
1960 117,564
1961 - 117,686
1962 133,900
1963 139,250

In this table only three years are significant.

1953: The appropriation was increased $50,000 over the preceding year.
The reason was the assignment by Governor Dewey of a study of the Uniform
Comimercial Code concluded in 1956. There was therefore no political sig-
nificance in this increase in appropriation.

1942: The Executive budget bill submitted to the legislature in 1942 car-
ried an appropriation to the Commission of $64,800 inline items—the first and
only time the budget of the Commission was not in lump sum form. Although
there was no major budget fight between the Governor and the Legislature as
in 1939 (see below), there was still considerable jockeying for position between
the two branches of the government. The Executive Budget was submitted on
January 26 (Assembly Int. No. 437, Pr. No. 444). It was referred to the Ways
and Means Committee, which amended the bill reducing the Commission’s
appropriation from $64,800 inline items to $40,000 in lump sum. This was the
last time the Commission’s budget was a political casualty.

1939. The reduction in appropriation from $83,340 as made in 1938 to
$45,000 as made in 1939 is attributable to a conflict between the Executive and
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the Legislature that year in budgetary policy. In 1939, the Senate became
Republican for the first time in several years, by a majority of 27 Republicans
to 24 Democrats. The preceding year it had been Democratic by 29 to 22. The
Republicans had controlled the other legislative house, the Assembly, since
1936. Thus in 1939, a Republican Legislature faced a Democratic Governor.

The major problem that year was the Executive Budget, which was sponsored
by the Ways and Means Committee of the Assembly, of which Abbot Low
Moffat was chairman, and passed by the Legislature, was challenged in the
Courts and held unconstitutional in People v. Tremaine, 257 App. Div. 117
(1939), modified in the Court of Appeals, 281 N.Y. 1 (1939). The history of
the budget fight is well set out in Mr. Justice Heffernan’s opinion in the Ap-
pellate Division, pp. 119-120.

Chairman Moffat, a Columbia Law School graduate who had been associated
as a student with the Legislative Bill Drafting Fund of that school, had definite
ideas with respect to law revision activities, as well as on budget miaking (see
notes 46 and 5 supra). The appropriation for the Commission was a minor item
in a very long bill, but was not overloocked by Chairman Moffat. In the 1939
budget the Ways and Means Committee, drastically revising the executive
budget as introduced, included an item for the Commission (N.Y. Sess. Laws
1939, ch. 460, p. 1050) which limited the Commissioners’ salaries to $1,000 each.
This was enacted but later supplemented by a bill (N.Y. Sess. Laws 1939,
ch. 922, p. 3015) which raised the figure to $45,000 and included the Commis-
sioners’ salaries at not to exceed $2,000 each. This specific limitation on the
salaries of the Commissioners was made despite the then statutory salary of
$5,000 found in the New York Legis. Law § 71.

Upon the declaration of unconstitutionality, People v. Tremaine, supra, the
Legislature was called into extraordinary session and it passed a new budget
(N.Y. Sess. Laws 1939, ch. 925, p. 3339) which set the Commission’s appro-
priation at $45,000, without any limitation upon the Commissioners’ salaries. In
order to preserve its staff, the Commissioners voluntarily reduced their statutory
salaries for that year and received only $2,000.

APPENDIX V

EXTENT T0 WHICH PROPOSALS IN THE FIELD OF PRIVATE LAW
May Be oF CONCERN TO DEPARTMENTS OF STATE GOVERNMENT

Tlustrative List of Some Law Revision Commission Proposals
Concerning Which Criticisms Were Expressed by
Departments of the State Government

1. 1935 Sen. Int. No. 1238, Pr. No. 1401, Assembly Int. No. 1586, Pr. No.
1732, disapproved by the Governor. See Leg. Doc. (1935) No. 60(D). Com-
pare 1936 Sen. Int. No. 382, Pr. Nos. 39, Assembly Int. 1547, 2688, which
became law as ch. 892 of the Laws of 1936 and see Leg. Doc. (1936) No.
65(A), Act and Recommendation relating to Criminal Extradition.

2, 1943 Sen. Int. No. 221, Pr. Nos. 223, 1292, 1910; Assembly Int. No. 211,
Pr. No. 213. See Leg. Doc. (1943) No. 65(D). Compare 1944 Sen. Int. No. 46,
Pr. No. 46; Assembly Int. No. 37, Pr. No. 37, which became law as ch. 178
of the Laws of 1944. See Leg. Doc. (1944) No. 65(B), Act, Recommendation
and Study relating to Consumption of Plans of Reorganization of Corporations
Under the National Bankruptcy Act.

3. 1948 Sen. Int. No. 132, Pr. Nos. 132, 2106; Assembly Int. No. 148, Pr.
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Nos. 148, 3229 (disapproved by the Governor). See Leg. Doc. (1948) No.
65(P). 1949 Sen. Int. No. 123, Pr. No. 123; Assembly Int. No. 241, Pi. Nos.
241, 3561. See Leg. Doc. (1949) No. 65(0), Act, Recommendation and Study
relating to Requirements for Authentication of Acknowledgments Taken by
Notaries Public, and see history of 1949 bill set forth, 1949 N.Y. Law Revision
Comm’n Rep. 894. Compare 1953 Sen. Int. No. 139, Pr. No. 139; Assembly
Int. No. 311, Pr. No. 311, which became law as chapter 501 of the Laws of
1953 and see Leg. Doc. (1953) No. 65(I), Act, Recommendation and Study
relating to Authentication of Acknowledgments Taken by Notaries Public.

4. 1949 Sen. Int. No. 231, Pr. No. 231; Assembly Int. No. 159, Pr. No. 159
(disapproved by the Governor). See Leg. Doc. (1949) No. 65(K), Act, Recom-
mendation and Study relating to Computation of Period of Time When Last
Day is Sunday. 1950 Sen. Int. No. 100, Pr. No. 100; Assembly Int. No. 63,
Pr. No. 63 (disapproved by the Governor). See Leg. Doc. (1950) No. 65(C).
Compare 1952 Sen. Int. No. 76, Pr. Nos. 46, 1409, 3065; Assembly Int. No.
82, Pr. Nos. 82, 883, 3441, which became law as ch. 821 of the Laws of 1952
and see Leg. Doc. (1952) No. 65(D), Act, Recommendation and Study relating
to Extension of Time Where Performance of Act is Due on Sunday or a Public
Holiday.

5. 1950 Sen. Int. No. 96, Pr. No. 96; Assembly Int. No. 65, Pr. No. 65. See
Leg. Doc. (1950) No. 65(Q), Act, Recommendation and Study relating to
Presumption of Joint Ownership of Bank Deposits

6. 1957 Sen. Int. No. 1897, Pr. No. 1990; Assembly Int. No. 2345, Pr. No.
2418 (recommendation withdrawn to allow further time for study by state and
municipal officers). See Leg. Doc. (1957) No. 65(L), Act, Recommendation
and Study relating to Lost Property. Compare 1958 Sen. Int. No. 1004, Pr.
Nos. 1007, 4044; Assembly Int. No. 1460, Pr. Nos. 1462, 4724, which became
law as Laws of 1958, ch. 860.

7. 1959 Sen. Int. No. 861, Pr. No. 861; Assembly Int. No. 1739, Pr. No.
1747; see Leg. Doc. (1959) No. 65(K), Act, Recommendation and Study
relating to the Right of a Pledgee to Buy at Public Sale of the Pledge. Compare
1959 Sen. Int. No. 861, Pr. No. 3997; Assembly Int. No. 1739, Pr. No. 4664
(i.e., the bill as amended), which became law as ch. 243 of the Laws of 1959.



Selected New York State Law Revision Commission Studies

Alcohol Beverage Control Law Study, Final Report, December 2009,
https://lawrevision.state.ny.us/alcoholic-beverage-control-law-study/

Maintenance Awards in Divorce Proceedings, Final Report, May 2013,
https://lawrevision.state.ny.us/maintenance-award-study/

Not-for-Profit Corporation Law Discussion Memorandum, December 2014,
https://lawrevision.state.ny.us/not-for-profit-corporation-law-2/december-2014-
discussion-memorandum/

Power of Attorney Recommendations and Reports,
https://lawrevision.state.ny.us/power-of-attorney-study/

Proposed Revisions to Article 81 of the Mental Hygiene Law in Relation to the
Appointment of Guardians for Personal Needs and/or Property Management,
2003, https://lawrevision.state.ny.us/recent-commission-reports/
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NEW JERSEY LAW REVISION COMMISSION

Laura C. Tharney, Executive Director
New Jersey Law Revision Commission
153 Halsey Street, 7th Fl., Box 47016
Newark, New Jersey 07102
973-648-4575
(Fax) 973-648-3123
Email: Ict@njlrc.org

Web site: http://www.njlrc.org

Materials Prepared for the Warren M. Anderson Legislative Seminar Series: Revitalizing
the New York State Law Revision Commission

Program Date: March 23, 2022

I.  Overview, History, Purpose and Operation of the New Jersey
Law Revision Commission

A. General Overview of the Work of the NJLRC!

The New Jersey Law Revision Commission is an independent legislative commission. It
serves the citizens of New Jersey and all branches of the State government by identifying areas of
New Jersey law that can be improved by changes to New Jersey’s statutes. The independence of
the Commission reflects the wisdom of the Legislature in creating an entity that focuses
exclusively on the goals of improving New Jersey’s law, and identifying new ways to adapt the
law, to better meet the changing needs of New Jersey’s citizens.

! This section excerpted from the 2021 Annual Report of the New Jersey Law Revision Commission, pages 9-10.
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The projects on which the Commission works in any given year vary in size. Some
recommend a change to a single subsection of a statute; others propose the revision of an entire
title or changes to multiple titles. In recent years, approximately one-third of the projects on which
the NJLRC worked resulted from consideration of the work of the Uniform Law Commission,
about one-third from the NJLRC’s monitoring of New Jersey case law, and about one-third from
recommendations by members of the public.

After a potential project has been identified, Commission Staff researches the area of the
law and seeks input from those who are impacted by the law, as well as individuals who have
expertise in the area under consideration. The goal of the NJLRC is to prepare and submit to the
Legislature high quality proposals for revision that include consensus drafting whenever possible,
and clearly identify any areas in which consensus could not be achieved. This provides the
Legislature with a record of the outstanding issues and identifies policy choices that may warrant
consideration during the Legislative process. NJLRC Staff members include detailed comments in
Commission Reports, identifying the recommendations made by commenters during the process,
and the reasons for the drafting choices made by the Commission.

Work of the NJLRC - An Overview.
2017 - 2021

Work'in'Progress Tentative Reponts Final' Reports

The following NJLRC projects were the subject of bills introduced in 2021, or represent
subject areas in which the NJLRC provided information and support to the Legislature:

o Adverse Possession
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e Anachronistic Statutes

e Common Interest Ownership Act

o Equine Activities Liability Act

o Filial Responsibility

e (Revised Uniform) Law on Notarial Acts
e Oaths and Affidavits

e Return of Property Taxes Paid in Error

e Standard Form Contracts

e Supplemental Needs Trusts

e Unemployment Benefits When Offer is Rescinded
e (Uniform) Voidable Transactions Act

o Workers Compensation for Volunteers and Others with No Outside Employment

B. History and Purpose of the NJLRC?

New Jersey has a tradition of law revision. The first New Jersey Law Revision Commission
was the first such commission in the nation. It was established in 1925 and produced the Revised
Statutes of 1937. Since the Legislature intended that the work of revision and codification continue
after the enactment of the Revised Statutes, the Law Revision Commission continued in operation
until 1939. After that, the functions of the NJLRC were transferred to successor agencies.

In 1985, the Legislature enacted 1:12A-1 et seq., effective January 21, 1986, to transfer the
functions of statutory revision and codification to a newly created law revision commission in
order to provide for a “continuous review of the statutory law of the State.” N.J.S. 1:12A-1,
Introductory Statement.

The Commission began work in 1987. Its statutory mandate is to “promote and encourage
the clarification and simplification of the law of New Jersey and its better adaptation to social
needs, secure the better administration of justice and carry on scholarly legal research and work.”
N.J.S. 1:12A-8. It is the duty of the Commission to conduct a continuous review of the general and
permanent statutes of the state, and the judicial decisions construing those statutes, to discover
defects and anachronisms. /d. The NJLRC is also called upon to prepare and submit to the
Legislature bills designed to remedy the defects, reconcile the conflicting provisions found in the
law, clarify confusing provisions and excise redundancies. /d. In addition, the Commission is
directed to maintain the statutes in a revised, consolidated, and simplified form. /d.

2 This section excerpted from the 2021 Annual Report of the New Jersey Law Revision Commission, page 34.
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In compliance with its statutory obligations, the NJLRC considers recommendations from
the American Law Institute, the Uniform Law Commission (formerly the National Conference of
Commissioners on Uniform State Laws), “other learned bodies, and from judges, public officials,
bar associations, members of the bar and from the public generally.” /d.

The NJLRC consists of nine Commissioners including the Chair of the Senate Judiciary
Committee, the Chair of the Assembly Judiciary Committee, designees of the Deans of New
Jersey’s three law schools, and four attorneys admitted to practice in New Jersey (two appointed
by the President of the Senate — no more than one of whom shall be of the same political party,
and two appointed by the Speaker of the General Assembly —no more than one of whom shall be
of the same political party). N.J.S. 1:12A-2. The members of the Commission serve without
compensation and have declined to be reimbursed for the expenses that they incur in the
performance of their duties, although the statute permits such reimbursement. N.J.S. 1:12A-5. The
Staff of the Commission is a mix of full-time and part-time employees including a full-time
Executive Director, a full-time Deputy Director, two part-time Counsel, and a part-time Executive
Assistant.

Once a project begins, the Commission examines New Jersey law and practice and, when
appropriate, the law of other jurisdictions. Throughout the drafting process, the Commission seeks
input from individuals and organizations familiar with the practical operation of the law and the
impact of the existing statutes. When the preliminary research and drafting is finished, the
Commission issues a Tentative Report that it makes available to the public for formal comments.
The Commission reviews all comments received and incorporates them into the Tentative Report
as appropriate. When a revision is completed, a Final Report and Recommendation is prepared
and submitted to the New Jersey Legislature for consideration.

The meetings of the Commission are open to the public, and the Commission actively
solicits public comment on its projects, which are widely distributed to interested persons and
groups.

C. Additional Background

Additional topics of discussion may include the focus of New Jersey’s original Law
Revision Commission, the legislative expectations for the Commission, successor agencies and
the work of law revision in New Jersey, and the creation of the modern NJLRC.

The statutes creating the Commission may be found here: New Jersey Legislature's website
and Rutgers Law School.

D. Operation

Topics of discussion may include: sources of NJLRC projects as mandated by statute;
primary sources of projects in recent years; factors considered by the NJLRC before undertaking
a project; and the role of the NJLRC on various projects.
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Other aspects of the NJLRC’s process that may be discussed include: seeking authorization
for work in an area of the law and the lifecycle of an NJLRC project (authorization, research,
outreach, consensus drafting, NJLRC reports, recommendations to the New Jersey Legislature,
and legislative engagement).

II. Projects
A. NJLRC Reports Enacted Since 20123

Since the NJLRC began work in 1987, the New Jersey Legislature has enacted 58 bills
based upon 77 of the more than 216 Final Reports and Recommendations released by the
Commission. The Commission’s work also resulted in a change to the Court Rules in 2014. To
this time, the projects enacted (or otherwise implemented) are:

2021

o Revised Uniform Law on Notarial Acts (L.2021, c.179) — The Commission’s Report
recommended changes to the New Jersey Notaries Public Act to enhance the integrity of the
notarial practice in New Jersey. The Report recommended changes to the law to harmonize the
treatment of tangible and electronic records, and to provide standards for obtaining a commission,
notarization, and record-keeping. The Report also recommended changing the law to provide that
the State Treasurer may deny an application and decline to renew, suspend, revoke, or limit the
commission of a notary public for an act or omission demonstrating a lack of honesty, integrity,
competence, or reliability.

o Uniform Voidable Transactions Act (L.2021, c.92) — The Report of the Commission
recommended changes to New Jersey’s Uniform Fraudulent Transfer Act, recommending that the
Act be renamed to more accurately reflect the nature of the transactions to which it applies, and
modifying the definition of insolvency to be more consistent with the United States Bankruptcy
Code and the Uniform Commercial Code. The Report also recommended the establishment of a
preponderance of evidence standard for the Act and making changes to provide simple and
predictable guidance on conflict/choice of law issues.

In addition to the two Reports mentioned above, the Legislature also considered the Commission’s
Report recommending a change to New Jersey law based on the Uniform Common Interest
Ownership Act and tailored to reflect conditions specific to New Jersey. The Report proposed a
new chapter of the law pertaining to common interest communities. New Jersey’s existing law in
this area does not provide a comprehensive approach to these communities, and it is outdated and

3 This section excerpted from the 2021 Annual Report of the New Jersey Law Revision Commission, pages 23-26.
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fragmented. The bills based on the work of the Commission (A4265/S2261) passed both houses
of the Legislature, but were the subject of an absolute veto by the Governor.

2019

o Sexual Assault (L.2019, c¢.474) — The Report of the Commission recommended changes to
the statute concerning sexual assault in order to better reflect the modern reality of New Jersey’s
sexual offense prosecutions by making the statutory text consistent with the decisions of New
Jersey’s courts, and with the instructions delivered to jurors during criminal proceedings. The
Report proposed the removal of the outdated “physical force” requirement, incorporated the
current standards regarding the capability of understanding and exercising the right to refuse, and
other changes to reflect decisions of the New Jersey Supreme Court.

Enactment Reflecting Work of the Commission:

Drunk Driving Penalties, Expanded Use of Ignition Interlock Devices (P.L.2019, c.248) — A
Commission Report released in 2012 recommended modifications to the penalties associated with
driving under the influence of alcohol based on research done in this area regarding the
effectiveness of ignition interlock devices for all offenders, including those convicted of a first
offense. Although the earlier Commission Report is not identical to the law as enacted, the
Commission was pleased to see that some of the information contained in that Report may have
been of use to the sponsors of the most recent legislation.

2017

o Bulk Sale Notification Requirements (L.2017, ¢.307) -- The Commission’s Report
recommended changes to clarify that when more than one individual, trust, or estate jointly own
real property, including a home, non-commercial dwelling unit, or seasonal rental, the sale of such
property is exempt from the bulk sale notification requirements as it would be if a single individual,
trust, or estate owned it.

J Millers of Grain (L.2017, ¢.227) — Derived from a more expansive Final Report of the
Commission issued in 2012 and largely enacted in 2014, the portion of the Report enacted in 2017
recommended repeal of the law regulating charges that could be assessed by a miller for grinding
grain.

o Overseas Residents Absentee Voting Law (L.2017, ¢.39) — The Report recommended
revision of Overseas Residents Absentee Voting Law to recognize the rights of overseas citizens
who were not previously covered by existing New Jersey law, to clarify the existing law, and to
make certain technical changes to the law.
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o Pejorative Terms 2017 (L.2017, c.131) — The Report recommended changes to eliminate
demeaning, disparaging, and archaic terminology used when referring to persons with a physical
or sensory disability or a substance use disorder. The Report was consistent with the Legislative
goal expressed in P.L. 2010, ¢.50 to ensure that the statutes and regulations of the State do not
contain language that is outdated and disrespectful to persons with a disability and it expands the
scope of prior NJLRC Reports (two earlier Reports were released dealing with this terminology as
it related to persons with developmental, cognitive or psychiatric disabilities (in 2008, and in 2011
- the latter Report was the basis of A-3357/S-2224, which received bipartisan support, passed both
houses of the Legislature unanimously, and was signed into law by the Governor)).

o Uniform Fiduciary Access to Digital Assets Act (L.2017, ¢.237) — Although the
Commission did not issue a Final Report concerning this Act, Commission Staff had the
opportunity to work with Legislators, Legislative Staff, Staff members from the Office of
Legislative Services, and Staff members from the Uniform Law Commission in order to review
and revise the Act for enactment in New Jersey.

o Uniform Foreign Country Money-Judgment Recognition Act (L.2017, ¢.365) — This, too,
was an area of the law on which the Commission did not issue a Final Report but engaged in work
and provided support for the bills underlying the Act.

2016

o Uniform Interstate Family Support Act (L2016, c.1.) — The Report recommended
enactment of the latest version of the Uniform Interstate Family Support Act with some minor
modifications to reflect New Jersey-specific practice. The latest version of the Act changes state
law to allow enforcement of foreign support orders.

2015

o New Jersey Uniform Trust Code (L.2015, c.276) — The Report proposed the creation of a
comprehensive set of statutory provisions in an area of the law now largely governed by case law.

o Recording of Mortgages (L.2015, ¢.225) — The Report recommended changes to the law
regarding the duty to prepare a document showing that a mortgage has been satisfied and clarify
that the record mortgagee must sign the satisfaction of mortgage, in order to make the chain of title
clear. The Report also proposed language to address fraud by persons claiming to be servicers of
a mortgage.

2014

J New Jersey Declaration of Death Act (L.2013, c.185) — The Report proposed removal of

New Jersey Law Revision Commission — L. Tharney Presentation Materials — Page 7



the statutory authority of the Department of Health and the State Board of Medical Examiners over
medical standards governing declarations of death on the basis of neurological criteria.

o New Jersey Family Collaborative Law Act (L.2014, ¢.69) — The Report recommended
enactment of new statutory language designed to create a consistent framework for the use of the
collaborative process in family law matters that is intended to provide important consumer
protections and an enforceable privilege between parties and non-attorney collaborative
professionals during the negotiation process.

o General Repealer (Anachronistic Statutes) (L.2014, c.69) — The Report recommended
repeal of assorted anachronistic or invalid statutes including: some that are invalid because they
have been found unconstitutional or have been superseded; some that may be legally enforceable
but which have ceased to have any operative effect with the passage of time; some that are
anachronistic because they relate to offices or institutions which no longer exist; some that are
anachronistic because they deal with problems which were important at one time but which have
ceased to be relevant to modern society; and others that deal with problems that still have relevance
but which do so in a way that has become unacceptable.

o Uniform Interstate Depositions and Discovery Act (R. 4:11-4 and R. 4:11-5) — The Report
recommended adoption of the UIDDA in New Jersey, with modifications to accommodate New
Jersey practice but, although the Commission ordinarily makes recommendations to the
Legislature, the better course of action in this case was a revision to the Court Rules to provide a
simple and convenient process for issuing and enforcing deposition subpoenas.

2013

. Pejorative Terms (L.2013, c.103) — The Report proposed elimination of demeaning,
disrespectful, and archaic terminology used in the New Jersey statutes when referring to persons
with developmental, cognitive, or psychiatric disabilities.

. Uniform Commercial Code — Article 1 — General Provisions (L.2013, ¢.65) — The Report
proposed updates to Article 1 of the Uniform Commercial Code that contains definitions and
general provisions which, in the absence of conflicting provisions, apply as default rules covering
transactions and matters otherwise covered under a different article of the UCC.

. Uniform Commercial Code — Article 44 — Funds Transfers (L.2013, ¢.65) — The Report
proposed updating Article 4A of the Uniform Commercial Code to address what would otherwise
have been a gap in the law since 4A does not cover a fund transfer governed by federal Electronic
Funds Transfer Act (EFTA). Among the changes brought about by the Dodd-Frank Act, the Wall
Street Reform and Consumer Protection Act, is an amendment to the EFTA so that the law will
govern “remittance transfers” (the electronic transfer of funds to a person located in a foreign
country requested by a consumer and initiated by a person or financial institution that provides
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remittance transfers for consumers in the normal course of its business), whether or not those
remittance transfers are also “electronic fund transfers” as defined in EFTA. When the federal law
changed in February 2013, without the modification to Article 4A, a fund transfer initiated by a
remittance transfer would have been entirely outside the coverage of Article 4A, even if the
remittance transfer is not an electronic fund transfer, and would not have been covered by either
law.

. Uniform Commercial Code — Article 7 — Documents of Title (L.2013, c.65) — The Report
proposed modifications to Article 7 of the Uniform Commercial Code to accomplish two primary
objectives: (1) allowance of electronic documents of title, and (2) introduction of provisions to
reflect trends at the state, federal, and international levels.

. Uniform Commercial Code — Article 9 — Secured Transactions (L.2013, c.65) — The Report
proposed changes to Article 9 of the Uniform Commercial Code, which governs security
agreements where the property is not real estate. These arrangements are the basis of an important
part of commercial finance and many involve interstate transactions, so it is important that the state
laws governing them are as nearly uniform as possible. The most significant change proposed
concerns specification of the name of debtors who are natural persons.

2012

. New Jersey Adult Guardianship and Protective Proceedings Jurisdiction Act (L. 2012,
c.36) — The Report proposed enactment of a Uniform Law Commission Act, revised for use in
New Jersey, to provide a uniform mechanism for addressing multi-jurisdictional adult
guardianship issues that have become time-consuming and costly for courts and families.

. Revised Uniform Limited Liability Company Act (L. 2012, ¢.50) — The Report proposed
enactment of a revised Uniform Law Commission Act that permits the formation of limited
liability companies, which provide the owners with the advantages of both corporate-type limited
liability and partnership tax treatment.

B. General Information About NJLRC Projects

Topics of discussion may include the nature of the projects on which the NJLRC works
and limitations on the work of the Commission, the range of NJLRC projects (size and subject
matter), and the duration of NJLRC projects.
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C. Final Reports Released by the NJLRC in 2021*

Child Endangerment

In State v. Fuqua, 234 N.J. 583 (2018), the New Jersey Supreme Court considered whether
actual harm to a child must be proven by the State in order to convict an individual under the child
endangerment statute, N.J.S. 2C:24-4(a)(2).

As written, the statute provides that any person who has a legal duty to care for a child,
who causes the child harm that would make the child an abused or neglected child, is guilty of
child endangerment. The Supreme Court in Fugua decided that exposing children to a “substantial
risk of harm” is sufficient to convict an individual of endangering the welfare of a child. There
was, however, disagreement among the Justices regarding the statutory definition of “harm.”

In February of 2021, the Commission released a Final Report that recommends
modification of the New Jersey’s Child Endangerment statute to clarify that the “harm” to which
it refers includes the exposure of a child to imminent danger and a substantial risk of harm.

Confinement

In State v. Clarity, 454 N.J. Super. 603 (App. Div. 2018), the Appellate Division considered
the ambiguity created by the lack of a definition for the term “confinement” as used in N.J.S.
2C:44-3(a) in the context of whether an individual could be deemed a persistent offender for
purposes of sentencing.

The defendant in Clarity committed a criminal act in Florida, entered a guilty plea, and was
sentenced to probation. Later, while in New Jersey, Clarity was arrested for child endangerment
and pled guilty. He was sentenced to an extended term as a “persistent offender” on the basis that
he committed two crimes within a ten-year period or was last released from confinement within
ten years of committing a subsequent crime. The commission of the two crimes took place ten
years and three weeks apart. The Appellate Division determined that the trial court erroneously
interpreted “crime” as “conviction” and also erroneously interpreted Clarity’s Florida probation as
“confinement.”

In February of 2021, the Commission released a Final Report recommending changes to
clarify the meaning of “confinement” in New Jersey’s persistent offender statute, N.J.S. 2C:44-
3(a), as discussed in State v. Clarity.

County Commissioner

Amid a statewide, and national, move to reexamine statutory terms rooted in systemic
racism, the Commission undertook an examination of the use of the term “workhouse” in New

4 This section excerpted from the 2021 Annual Report of the New Jersey Law Revision Commission, pages 36-43.
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Jersey’s statutes. The term “Freeholder” appears in many of the same statutes as the term
“workhouse.”

In August of 2020, Governor Phil Murphy signed into law bills eliminating the titles
“Freeholder” and “chosen freeholder” from County government. This replaced the terms
“Freeholder” and “chosen freeholder” with the term “County Commissioner”, required the
counties to update materials to reflect the title change, and created a definition of “Freeholder”
and “chosen freeholder” to clarify that any statutory reference to either means a “county
commissioner.”

In December of 2021 the Commission released a Final Report that recommends the
removal of the anachronistic terms from more than 1,000 New Jersey statutes.

Indemnification of Non-State Personnel by the State

The New Jersey Tort Claims Act and the statutes concerning Municipalities and Counties
both address the identity of the party required to provide a defense for an employee against whom
legal action is brought in connection with their employment. The Tort Claims Act states that the
Attorney General shall, upon the request of a current or former employee of the State, provide for
the defense of any action brought against the employee on account of an act or omission in the
scope of their employment. The governing body of a county is required to provide a member of
the county police or park police with the necessary means for the defense of any action or legal
proceeding arising out of or incidental to the performance of the officer’s duties.

County employees are, with some frequency, called to act as an ‘arm of the State’ in
criminal cases. The services these individuals are required to perform does not arise from, nor is it
incidental to, the performance of their duties as county employees. Instead, their services are
provided for the sole benefit of, and at the exclusive direction of, the State. The statutes do not
address a situation in which a county officer is called upon to participate in a State criminal
prosecution and is subsequently sued in a civil action by the criminal defendant.

In Kaminskas v. Ofc. of the Attorney Gen., 236 N.J. 415 (2019), the New Jersey Supreme
Court considered the Attorney General’s denial of the requests by two county police officers to
indemnify them in a civil action brought against them for alleged misconduct that occurred while
they performed services to aid in the prosecution of a criminal case.

In December of 2021, the Commission released a Final Report that recommends statutory
modifications to clarify that the Attorney General must defend current or former “non-State”
personnel who are called upon to participate in a State criminal prosecution and are subsequently

sued in a civil action by the criminal defendant.

Inhabitant - Definition of
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To protect the “inhabitants” of the State from discrimination, the Legislature enacted the
“Law Against Discrimination.” “Inhabitants,” as used in the preamble of the New Jersey Law
Against Discrimination (NJLAD), is not defined in the Act. Moreover, the use of the term is
inconsistent with the language used in other provisions of the statute, namely N.J.S. 10:5-5(a),
which defines the term “person,” and does not limit the definition to New Jersey residents or
employees.

The breadth of protection provided by the NJLAD was the subject of Calabotta v. Phibro
Animal Health Corp., 460 N.J. Super. 38 (App. Div. 2019). The Calabotta Court noted that the
restrictive language used in the preamble created “a potential interpretive ambiguity about the
statute’s coverage.” The Appellate Division found that the Legislature did not intend for the
NJLAD to apply solely to the inhabitants of New Jersey, and extended protection to an Illinois
resident who worked for a New Jersey-based company.

The Commission released a Final Report in October of 2021, recommending the
modification of the NJLAD to clarify that individuals who reside outside of New Jersey and work,
or conduct business within, the State are protected by the Act.

Jessica Lunsford Act in the New Jersey Sexual Assault Statute

An offender convicted of an aggravated sexual assault involving a victim less than thirteen
years old will be sentenced to life imprisonment and must serve a minimum of twenty-five years
of this sentence. A prosecutor “in consideration of the interests of the victim” may, however, offer
the defendant a negotiated plea agreement of fifteen years, during which the defendant would not
be eligible for parole.

The Jessica Lunsford Act (JLA) does not require the State to present a statement of reasons
explaining the departure from the twenty-five-year mandatory minimum sentence. The JLA also
does not provide a sentencing court with the opportunity to review the prosecutor’s exercise of
discretion to “protect against arbitrary and capricious prosecutorial decisions.” The absence of
these safeguards served as the basis of the constitutional challenge considered by the New Jersey
Supreme Court in State v. A.T.C., 239 N.J. 450 (2019).

In September of 2021, the Commission released a Final Report that recommends the
modification of the Jessica Lunsford Act to address the issues identified by the New Jersey
Supreme Court in State v. A.T.C. The proposed modification requires a prosecutor to provide the
sentencing court with a statement explaining why a defendant was offered a plea bargain that
would result in a term of incarceration, or period of parole ineligibility, less than that prescribed
by the statute.

Local Government Ethics
The Local Government Ethics Law (LGEL) was enacted to provide local government

officials and employees with uniform, state-wide ethical guidance. To further this objective, a
code of ethics (the “Code”) was enacted within the LGEL.
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In Mondsiniv. Local Fin. Bd., 458 N.J. Super. 290 (App. Div. 2019) the Appellate Division
considered whether the Executive Director of a regional sewerage authority, in the wake of an epic
storm emergency caused by Super Storm Sandy, violated the LGEL section prohibiting the use of
one’s official position to secure unwarranted privileges. N.J.S. 40A:9-22.5 does not clearly state
whether a violation of the statute may be predicated on public perception of impropriety, or
whether a violation requires proof that the public official intended to use their office for a specific

purpose.

The Commission, in May of 2021, released a Final Report to clarify that a governmental
actor will only violate the LGEL if they intentionally use or attempt to use their official position
improperly.

Mistaken Imprisonment Act

In Kamienski v. State Department of Treasury, 451 N.J. Super. 499 (App. Div. 2017), the
Appellate Division considered the Mistaken Imprisonment Act, N.J.S. 52:4C—1 to —7, as it relates
to eligibility, the burden of proof, damages, and reasonable attorney fees recoverable under the
Act.

During the course of the Commission work in this area, additional issues were identified
that were not decided by the Court in Kamienski.

In November of 2021, the Commission released a Final Report recommending changes to
the Act to clarify awards of attorney fees under the Act, and to clarify the application of the Act in
cases involving an individual serving concurrent or consecutive sentences.

Organization of County Committees

New Jersey’s election statute contains requirements that the election of county committee
members, and the selection of the committee chair and vice-chair, be based on gender. These
requirements were added to the statute to “equalize opportunity between the genders in the political
forum and to encourage women’s involvement in politics.” In recent years, however, these
provisions have been called into question by those seeking political office.

In Central Jersey Progressive Democrats v. Flynn, MER L 000732, slip op. (Law Div.
Sep. 02, 202), the Plaintiffs sought to compel the Middlesex County Clerk to prepare primary
ballots that called for the election of two “committeepersons,” rather than distinguishing
candidates based upon their gender. The Court found that the statute violates the freedom of
association and impermissibly discriminates on the basis of gender, and determined that, in
Middlesex County, all future ballots are to be prepared without regard to gender.

Since any modification of the law in this area requires policy determinations best suited to
the Legislature, the Final Report released by the Commission in April of 2021, does not make a
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recommendation about whether or how N.J.S. 19:5-3 should be changed. Instead, it urges the
Legislature to consider this issue and take action as it deems appropriate.

Posse, Use of the Word

In New Jersey, the State Police may be used as a “posse.” The governing body of a
municipality may ask the Governor to authorize the use of the State police within its borders.

An examination of New Jersey’s statutes confirmed that the term “posse” is used only once
in the body of statutory law. The presence of this term complicates the statute in which it appears
and removing it would eliminate that issue without compromising the remaining language of that
statute.

A Final Report was released by the Commission in March of 2021 recommending the
elimination of the term posse from N.J.S. 53:2-1.

Post-adjudication Incarceration of Juveniles

In State in the Interest of T.C., 454 N.J. Super 189 (App. Div. 2018), the Appellate Division
considered the constitutionality of subjecting some developmentally disabled juveniles to short
term, post adjudication, incarceration, while releasing others from custody based solely on
geography. The Court in 7.C. explained that to preserve the constitutionality of the Juvenile Justice
Code, juveniles with developmental disabilities may not be held in county detention facilities as
long as there is not a certified, short-term incarceration program in every county.

Requiring all counties to obtain access to approved short-term detention programs is one
way to address the constitutional issue raised by the Court. The determination about whether to
impose such a requirement is properly left to the Legislature. The Final Report released by the
Commission in May of 2021 does not contain a recommendation for addressing the constitutional
issue, but brings it to the attention of the Legislature for consideration as appropriate.

Reasonable Cause in the Context of a Domestic Violence Search Warrant

The Commission began work on a project in July of 2020 relating to the statutorily
prescribed standard that a court must consider when ordering the search and seizure of weapons
pursuant to a temporary restraining order.

The New Jersey Supreme Court, in State v. Hemenway, 239 N.J. 111 (2019), determined
that using the statutory standard of reasonable cause to issue a domestic violence warrant to search
for weapons does not comport with either the Fourth Amendment of the United States Constitution
or Article I, Paragraph 7, of the New Jersey Constitution. Applying a “reasonable cause” standard
in such circumstances violates the requirement that, in the absence of exigent circumstances, all
warrants must be based on probable cause.
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In October of 2021, the Commission released a Final Report in which it recommends
statutory modifications to adapt New Jersey’s search and seizure statutes to reflect the probable
cause standard found in both the State and Federal Constitutions.

School District of Residence

In New Jersey, the Commissioner of Education approves charter schools under the Charter
School Program Act (CSPA), N.J.S. 18A:36A-12. The CSPA states that the school district of
residence shall pay the charter school for each student enrolled. The meaning of the term “school
district of residence” was considered in Bd. of Educ. of Twp. of Piscataway v. New Jersey Dept. of
Educ.,2019 WL 2402545 (App. Div. Jun. 07, 2019).

In that case, the Appellate Division considered the responsibility for paying for students to
attend charter schools in districts other than those in which they live. The Court determined that
the Department of Education properly implemented the statutory funding provisions by requiring
Piscataway to provide funding for students enrolled in charter schools located outside of its school
district.

In May of 2021, the Commission released a Final Report recommending modification of
N.J.S. 18A:36A-12 to clarify that “school district of residence” refers to the school district in which
a student is domiciled.

Statute of Limitations for Disputed Medical Provider Claims in Workers’ Compensation Cases

The Division of Workers’ Compensation has been vested, since 2012, with jurisdiction
over all disputed claims brought by medical providers for the payment of services rendered to
injured employees. Complaints before the Division are subject to a two-year statute of limitations.
Suits based on contracts, however, have traditionally been subject to a six-year statute of
limitations.

The legislative history regarding the 2012 amendment to the Workers’ Compensation
statutes vesting the Division with jurisdiction over disputed claims is silent regarding the statute
of limitations that applies in these actions. The absence of clear direction was considered by the
Appellate Division in Plastic Surgery Center, PA v. Malouf Chevrolet-Cadillac, Inc., 457 N.J.
Super. 565 (App. Div. 2019), certif. granted, 238 N.J. 30, (2019) and certif. granted, 238 N.J. 31,
(2019) and certif. denied, 238 N.J. 57 (2019); 241 N.J. 112 (2020).

In July of 2021, the Commission issued a Final Report recommending the modification of
the Workers’ Compensation statutes to clearly identify the statute of limitations that applies to
disputed medical provider claims. Choosing the length of the statute of limitations, however,
involves policy determinations best suited to the Legislature.

Temporary Disability Benefits to Certain Volunteers

The efforts and risks borne by volunteer firefighters have been recognized by protections
and exemptions afforded them in New Jersey’s employment law. The Workers” Compensation Act
delineates workers’ compensation benefits for these voluntary services. In Kocanowski v. Twp. of
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Bridgewater, 237 N.J. 3 (2019), the New Jersey Supreme Court identified specific language
contained in the Act that it considered to be unclear.

Although there is a history of legislative expansion of these protections, N.J.S. 34:15-75
does not reflect the intent of the Legislature.

In January of 2021, the Commission issued a Final Report that recommends modifications
to the current worker’s compensation statute, N.J.S. 34:15-75, to clarify that regardless of their
outside employment at the time of the injury, certain volunteer employees and other workers are
eligible to collect benefits for injury or death that occurs during the course of performing their
duties.

Unemployment Benefits when an Offer of Employment Rescinded

The grounds upon which an employee is disqualified from receiving unemployment
benefits are governed by N.J.S. 43:21-5. In 2015, subsection a. of the statute was amended to
specify that disqualification does not extend to an employee who voluntarily leaves employment
and begins new employment within seven days. The statute is silent on whether disqualification
extends to an employee who was scheduled to start new employment but could not because the
offer of new employment was rescinded.

In McClain v. Bd. of Review, Dep't of Labor, 237 N.J. 445 (2019), the New Jersey Supreme
Court determined that a plaintiff is entitled to unemployment benefits if “(1) they qualified for
[unemployment insurance] benefits at their former employment at the time of their departure, (2)
they were scheduled to commence their new jobs within seven days of leaving their former
employment, and (3) their new job offers were rescinded through no fault of their own before the
start date.”

The Commission released a Final Report in June of 2021 recommending that N.J.S. 43:21-
5(a) be clarified to exempt from disqualification employees who leave their current jobs upon
receipt of an offer of employment with a new employer, scheduled to begin within seven days, if
that offer is subsequently rescinded by the new employer through no fault of the employee.

Uniform Recognition and Enforcement of Canadian Domestic Violence Protection Orders Act

The New Jersey Legislature considers domestic violence a serious crime against society.
As a result, the Legislature enacted the Prevention of Domestic Violence Act (PDVA) to “assure
the victims of domestic violence the maximum protection from abuse the law can provide.”

Consistent with the Commission’s mandate to consider the work of the Uniform Law
Commission, Staff reviewed the Uniform Recognition and Enforcement of Canadian Domestic-
Violence Protection Orders Act of 2015 (the “Act” or “RECDVPOA”), which proposes
recognition of domestic-violence protection orders across international jurisdictions. To determine
whether any, or all, portions of the Act would be appropriate for enactment in New Jersey, Staff
examined the New Jersey statutes that encompass this area of law.
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In December 2021, to update the statutory language of New Jersey’s Prevention of
Domestic Violence Act and support the legislative intent underlying it, the Commission released
a Final Report that incorporates the protections contained in the RECDVPOA and those
recommended by experts in this field into N.J.S. 2C:25-17 et seq., N.J.S. 2C:29-9, 37-7 and 58-3,
as appropriate.

Workhouse, Use of the Word

The Commission’s work in the area of “confinement” of a criminal defendant revealed the
continued use of the term “workhouse” in New Jersey’s statutes.

Amid a statewide, and national, move to reexamine statutory language rooted in systemic
racism, the continued presence of this term in New Jersey’s body of statutes is of concern since it
ties back to the oppressive ideals of its colonial-era origins, which supports a recommendation for
its elimination from the statutes.

A Final Report was released by the Commission in April of 2021 recommending the
elimination of the term “workhouse” from the statutes in which it appears.

D. References to the Work of the NJLRC:?
New Jersey Cases that Mention the NJLRC:

The following is a list of New Jersey cases in which the work of the New Jersey Law
Revision Commission is mentioned:

. Smith v. Vieceli, 2021 WL 866998 (App. Div. 2021)

. Catalina Marketing Corp. v. Hudyman, 459 N.J. Super. 613 (App. Div. 2019)

. SDK Troy Towers, LLC v. Troy Towers, Inc., 2019 WL 612670 (App. Div. 2019)

. Residential Mortgage Loan Trust 2013-TT2 by U.S. Bank National Association v. Morgan
Stanley Mortgage Capital, Inc., 457 N.J. Super. 237 (App. Div. 2018)

. Diamond Beach, LLC v. March Associates, Inc., 2018 WL 6729724 (App. Div. 2018)

. NRG REMA LLC v. Creative Envtl. Sols. Corp., 454 N.J. Super. 578, 583 (App. Div. 2018)

. Gately v. Hamilton Memorial Home, Inc., 442 N.J. Super. 542 (App. Div. 2015)

. State v. Tate, 220 N.J. 393 (2015)

. Booker v. Rice, 431 N.J. Super. 548 (App. Div. 2013)

. Inre T.J.S., 419 N.J. Super. 46 (App. Div. 2011)

. Pear Street, LLC, 2011 WL 9102 (App. Div. 2011)

. Haven Savings Bank v. Zanolini, 416 N.J. Super. 151 (App. Div. 2010)

. Marino v. Marino, 200 N.J. 315 (2009)

. Tashjian v. Trapini, 2009 WL 2176723 (App. Div. 2009)

. New Jersey Div. of Youth and Family Services v. A.P., 408 N.J. Super 252 (App. Div. 2009)

5 This section excerpted from the 2021 Annual Report of the New Jersey Law Revision Commission, pages 29-32.
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State v. Broom-Smith, 406 N.J. Super. 228 (App. Div. 2009)

Seaboard Towers Development Co., LLC v. AC Holding Corp., 1I, 2008 WL 2340016
(App. Div. 2008)

Patel v. 323 Cent. Ave. Corp., 2008 WL 724052 (App. Div. 2008)

Alampi v. Pegasus Group, L.L.C., 2008 WL 140952 (App. Div. 2008)

Michael J. Wright Const. Co., Inc. v. Kara Homes, Inc., 396 B.R. 131 (D.N.J. 2008)
Loder v. Neppl, 2007 WL 4118319 (App. Div. 2007)

Semenecz v. Borough of Hasbrouck Heights, 2006 WL 2819813 (Law Div. 2006)

Warren County Bar Ass'n v. Board of Chosen Freeholders of County of Warren, 386 N.J.
Super. 194 (App. Div. 2006)

Gebroe-Hammer Associates, Inc. v. Sebbag, 385 N.J. Super. 291 (App. Div. 2006)

L ’Esperance v. Devaney, 2005 WL 3092849 (App. Div. 2005)

Morton v. 4 Orchard Land Trust, 180 N.J. 118 (2004)

Morton v. 4 Orchard Land Trust, 362 N.J. Super. 190 (App. Div. 2003)

Board of Chosen Freeholders of County of Morris v. State, 159 N.J. 565 (1999)

James Const. Co., Inc. v. Director, Div. of Taxation, 18 N.J. Tax 224 (1999)

Prant v. Sterling, 332 N.J. Super. 369 (Ch. Div. 1999)

Wingate v. Estate of Ryan, 149 N.J. 227 (1997)

State v. Storm, 141 N.J. 245 (1995)

Journal Articles and Scholarly Reference Materials that Mention the NJLRC:

The following is a list of Journal articles and other scholarly reference materials in which

the New Jersey Law Revision Commission is mentioned:

Laura C. Tharney, Samuel M. Silver, Arshiya M. Fyazi, Jennifer D. Weitz, Christopher
Mrakovcic & Rachel M. Segal, On the Path Toward Precision: Responding to the Need
for Clear Statutes in the Criminal Law, 45 SETON HALL LEGIS. J. 2 (2021)

Charles F. Kenny, Esq., and Scott G. Kearns, Esq., FIFTY STATE CONSTRUCTION LIEN AND
BOND LAW § 31.02 New Jersey Construction Lien Law, 1 JW-CLBL § 31.02 (2020; 2021)
Laura C. Tharney, Samuel M. Silver, Arshiya M. Fyazi, Jennifer D. Weitz, and Mark D.
Ygarza, Canons or Coin Tosses: Time-Tested Methods of Interpreting Statutory
Language, 44 SETON HALL LEGIS. J. 285 (2020)

Peter J. Mazzei, Laura C. Tharney, Samuel M. Silver, Jennifer D. Weitz, Joseph A. Pistritto
& Rachael M. Segal, Legislative Archeology: “It’s Not What You Find, It’s What You Find
Out”, 43 SETON HALL LEGIS. J. 2 (2019)

CCH Incorporated, LAW OF ELECTRONIC COMMERCE, Formal Requirements Including
Statute of Frauds §5.03 (2019; 2020; 2021)

CCH Incorporated, LAW OF ELECTRONIC COMMERCE, Non-uniform State Law Approaches
§5.07 (2019; 2020; 2021)
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Alfred C. Clapp & Dorothy D. Black, 7A NEW JERSEY PRACTICE SERIES, Wills and
Administration — Payment of Devises and Distribution §§1737, 4002 (2019; 2020; 2021)
Michael D. Sirota, Michael S. Meisel & Warren A. Usatine, 44 NEW JERSEY PRACTICE
SERIES, Debtor-Creditor Law and Practice — Asset Sales by Distressed Companies §6.2
(2019; 2020; 2021)

James H. Walzer, James W. Kerwin, 16A NEW JERSEY PRACTICE SERIES, Legal Forms §
56.14 (2019; 2020; 2021)

Myron C. Weinstein, 29 NEW JERSEY PRACTICE SERIES, Law of Mortgages §§ 7.2,7.3,7.5,
9.2,9.3,9.4,10.0.30, 10.3, 10.5, 10.6, 10.11, 10.15, 10.20 (2019; 2020; 2021)

Myron C. Weinstein, 30 New Jersey Practice Series, Law of Mortgages §§ 28.1A, 28.9A
(2019; 2021)

Myron C. Weinstein, 30A New Jersey Practice Series, Law of Mortgages § 32.10 (2019)
James W. Kerwin, 16A NEW JERSEY PRACTICE SERIES, Legal Forms — Sole
Proprietorships §56:14 (2018)

Samuel M. Silver, Hero or Villain: The New Jersey Consumer Fraud Act, 42 SETON HALL
LEGIS. J. 235 (2018)

Joseph A. Romano, No “Dead Giveaways”: Finding a Viable Model of Ante-Mortem
Probate for New Jersey, 48 Seton Hall L. Rev. 1683 (2018)

Jeremy D. Morley, INTERNATIONAL FAMILY LAW PRACTICE, International Child Custody
§7:22;7.23 (2017; 2020)

Edwin F. Chociey, Jr., Jonathan P. Vuotto & Edward A. Zunz, 40 NEW JERSEY PRACTICE
SERIES, Appellate Practice and Procedure — Appeals from Municipal Court
Determinations §24:1 (2017; 2019; 2020; 2021)

Laura C. Tharney & Samuel M. Silver, Legislation and Law Revision Commissions: One
Option for the Management and Maintenance of Ever-Increasing Bodies of Statutory Law,
41 SETON HALL LEGIS. J. 329 (2017)

Ben Nipper, Legislating Death: A Review and Proposed Refinement of the Uniform
Determination of Death Act, 17 Houston J. Health L. & Pol’y 429 (2017)

Jacob Arthur Bradley, Antemortem Probate is a Bad Idea: Why Antemortem Probate Will
Not Work and Should Not Work, 85 Miss. L. J. 1431 (2017)

Laura C. Tharney, Jayne J. Johnson, Vito J. Petitti, & Susan G. Thatch, Does the Uniform
Fit?: The New Jersey Law Revision Commission’s Review of the Acts of the Uniform Law
Commission, 41 SETON HALL LEGIS. J. 45 (2017)

Susan Reach Winters & Thomas D. Baldwin, 10 NEW JERSEY PRACTICE SERIES, Family
Law and Practice — Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA)
§22:31 (2016; 2019; 2020; 2021)

Bea Kandell & Christopher McGann, How Deep is the Black Hole, and How Do We Dig
Our Clients Out?, NEW JERSEY FAMILY LAWYER, Vol. 36, No. 5 — April 2016

Edward M. Callahan, Jr., 1 FIFTY ST. CONSTR. LIEN & BOND L., New Jersey Construction
Lien Law § 31.02 (2016; 2019)
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Jayne J. Johnson, Signing on the Dotted Line: Legislation to Revise New Jersey’s Notaries
Public Act, 40 SETON HALL LEGIS. J. 247 (2015)

John M. Cannel & Laura C. Tharney, Children in Need Of Services: Toward A More
Coherent Approach to Protecting New Jersey's Children and Families, 40 SETON HALL
LEcIs.J. 1 (2016)

Susan G. Thatch, Ante-Mortem Probate in New Jersey — An Idea Resurrected?, 39 SETON
HALL LEGIS. J. 332 (2015)

Vito J. Petitti, Assuming the Risk After Hubner: New Jersey Supreme Court Opinion Spurs
Revision of the Equestrian Activities Liability Act, 39 SETON HALL LEGIS. J. 59 (2015)
Laura C. Tharney & Jayne J. Johnson, A/l Hands on Deck: New Jersey Law Revision
Commission Recommends Modified Uniform Laws to Safeguard the Public and Address
Disasters and Their Aftermath, 38 SETON HALL LEGIS. J. 339 (2014)

Sharon Rivenson Mark & Mary Wanderpolo, 45 NEW JERSEY PRACTICE SERIES, Elder
Law—Guardianships and Conservatorships §§22:28, 32:1 (2014)

Elga A. Goodman, Kristina K. Pappa & Brent A. Olson, 50 NEW JERSEY PRACTICE SERIES,
Business Law Deskbook §15:1 (2014; 2019; 2020; 2021)

Henry C. Walentowicz & Matthew S Slowinski, 13 NEW JERSEY PRACTICE SERIES, Real
Estate Law and Practice §14:4 (2014)

Blake Sherer, The Maturation of International Child Abduction Law: From the Hague
Convention to the Uniform Child Abduction Prevention Act, 26 J. AM. ACAD.
MATRIMONIAL LAW 137 (2013)

Clark E. Alpert, GUIDE TO NJ CONTRACT LAW § 4.1.2 (Clark E. Alpert et al. eds., 3rd ed.
2013)

Marna L. Brown, State of New Jersey Law Revision Commission: Final Report Relating to
the Uniform Interstate Depositions and Discovery Act, 37 SETON HALL LEGIS. J. 241
(2013)

Keith P. Ronan, Navigating the Goat Paths: Compulsive Hoarding, or Collyer Brothers
Syndrome, and the Legal Reality of Clutter, 64 RUTGERS L. REv. 235 (2011)

Andrew A. Schwartz, Consumer Contract Exchanges and the Problem of Adhesion, 28
YALEJ. ONREG. 313 (2011)

Thomas J. Walsh, Advancing the Interests of South Africa’s Children: A Look at the Best
Interests of Children under South Africa’s Children’s Act, 19 MicH. ST. J. INT’L L. 201
(2011)

Gary N. Skoloff, Laurence J. Cutler & Bari L. Weinberger, NEW JERSEY FAMILY LAW
PRACTICE § 12.2C (14th ed. 2010)

Regina M. Spielberg, The Powerful Power of Attorney, 265- AUG N.J. LAW. 41 (2010)
Allen A. Etish, Is History About to Repeat Itself? 261-DEC N.J. LAW. 5 (2009)

Shmuel 1. Becher, Asymmetric Information in Consumer Contracts: The Challenge that is
Yet to be Met, 45 AM. BUS. L. J. 723 (2008)
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Ronald L. Carlson, Distorting Due Process for Noble Purposes: The Emasculation of
America’s Material Witness Laws, 42 GA. L. REv. 941 (2008)

Edith R. Warkentine, Beyond Unconscionability: The Case for Using “Knowing Assent”
as the Basis for Analyzing Unbargained-for Terms in Standard form Contracts, 31
SEATTLE U. L. REV. 469 (2008)

Steven J. Eisenstein & Kevin J. O’Connor, Enforceability of Oral Agreements and Partial
Writings for the Sale of Land under the Revised Statute of Frauds, 250-FEB N.J. LAw. 37
(2008)

Joseph M. Perillo, Neutral Standardizing of Contracts, 28 PACE L. REV. 179 (2008)
Darryl K. Brown, Democracy and Decriminalization, 86 TEX. L. REV. 223 (2007)

Joseph A. Colquitt, Using Jury Questionnaires, (Ab) using Jurors, 40 CONN. L. REV. 1
(2007)

Russell ~ Korobkin, Bounded  Rationality, — Standard  Form  Contracts, and
Unconscionability, 70 U. CHI. L. REV. 1203 (2003)

James R. Maxeiner, Standard-Terms Contracting in the Global Electronic Age: European
Alternatives, 28 YALE J. INT’L L. 109 (2003)

Symposium, The Uniform Athlete Agents Act, 13 SETON HALL J. SPORTS L. 345 (2003).
David A. Szwak, Uniform Computer Information Transactions Act [U.CLT.A.]: The
Consumer’s Perspective, 63 LA. L. REV. 27 (2002)

Russell Korobkin, Empirical Scholarship in Contract Law: Possibilities and Pitfalls, 2002
U.ILL. L. REV. 1033 (2002)

Adam F. Scales, Against Settlement Factoring? The Market in Tort Claims has Arrived,
2002 Wis. L. REV. 859 (2002)

Margaret L. Moses, The Jury-Trial Right in the UCC: On a Slippery Slope, 54 SMU L.
REV. 561 (2001)

Winning Websites, 207- FEB N.J. LAw 55 (2001)

William H. Manz, Internet Web Sites Offer Access to Less Expensive Case Law and
Materials not Offered Commercially, 72- DEC N.Y. ST. B. J. 26 (2000)

Clemens Pauly, The Concept of Fundamental Breach as an International Principle to
Create Uniformity of Commercial Law, 19 J.L. & CoMm. 221 (2000)

R. J. Robertson, Jr., The Illinois Electronic Commerce Security Act: A Response to Martin
Behn,24 S.ILL. U. L. J. 473 (2000)

John J.A. Burke, Contract as Commodity: A Nonfiction Approach, 24 SETON HALL LEGIS.
J. 285 (2000)

Symposium, Understanding the Uniform Computer Information Transactions Act and the
Uniform Electronic Transactions Act: Mass Market Transactions in the Uniform Computer
Information Transactions Act, 38 DuQ. L. REV. 371 (2000)

R. David Whitaker, Rules Under the Uniform Electronic Transactions Act for an
Electronic Equivalent to a Negotiable Promissory Note, 55 BUS. LAW. 437 (1999)
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Larry T. Garvin, The Changed (and Changing?) Uniform Commercial Code, 26 FLA. ST.
U. L. REV. 285 (1999)

Richard F. Dole, Jr., The Essence of a Letter of Credit Under Revised U.C.C. Article 5:
Permissible and Impermissible Nondocumentary Conditions Affecting Honor, 35 HOUS. L.
REV. 1079 (1998)

Fred H. Miller, Realism Not Idealism in Uniform Laws—Observations from the Revision
of the UCC, 39 S. TEX. L. REV. 707 (1998)

Margaret L. Moses, The Uniform Commercial Code Meets the Seventh Amendment: The
Demise of Jury Trials under Article 57,72 IND. L. J. 681 (1997)

Albert J. Rosenthal, Uniform State Laws. A Discussion Focused on Revision of the Uniform
Commercial Code Moderator, 22 OKLA. CITY U. L. REV. 257 (1997)

Nancy S. Marder, Deliberations and Disclosures: A Study of Post-Verdict Interviews of
Jurors, 82 IowA L. REV. 465 (1997)

Symposium, Uniform State Laws: A Discussion Focused on Revision of the Uniform
Commercial Code Moderator, 22 OKLA. CiTy U. L. REV. 257 (1997).

John J.A. Burke, New Jersey’s New Material Witness Statute: Balancing the Rights of
Prosecutors, Defendants, and Material Witnesses in Criminal Cases, 19 SETON HALL
LEGIS. J. 475 (1995)

Fred H. Miller & Robert T. Luttrell, Local Comments to Uniform Laws: A Winning
Combination, 48 CONSUMER FIN. L.Q. REP. 60 (1994)

Shirley S. Abrahmson & Robert L. Hughes, Shall We Dance? Steps for Legislators and
Judges in Statutory Interpretation, 75 MINN. L. REV. 1045 (1991)

John J.A. Burke & John M. Cannel, Leases of Personal Property: A Project for Consumer
Protection, 28 HARV. J. ON LEGIS. 115 (1991)

Lawrence F. Flick, 11, Leases of Personal Property, 45 BUs. LAW. 2331 (1990)
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